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EDITOR’S NOTE 


T he year 1936 marked the passing of one hundred years 
since the founding of the School of Law of New York Uni- 
versity. In observing the event the Dean and Faculty concluded 
that it would be fitting, as a part of the celebration program, to 
issue a Centennial Publication, in which a more or less systematic 
effort would be made to review the progress of the law during 
die last century. In this way the growth of the law and its in- 
stitutions during this important period would be developed and 
the problems of the future and a method of approach to their 
solving would be indicated. 

These volumes are the result. They are offered, not without 
hope that a survey of the progress of American law, public and 
private, extending over the century of New York University 
School of Law’s existence, will furnish a basis on which to carry 
the development of American law forward. Necessarily, the ef- 
fort is incomplete, dealing only with a few specific subjects. The 
treatment of each subject is not technical, but traces the develop- 
ment in broad outline. 

If the series of contributions here offered serves to give the 
reader a clearer conception of what the American people and 
world at large have accomplished during the past century in the 
field of jurisprudence and afford a guide for the progress of the 
law, it will have served its purpose. 

ALISON REPPY 

Professor of Law, New Yorl^ Unwersity 
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lor’s Committee on Delegated Legislation, 1929; Departmental Committee on 
Local Government, 1931; Governmental Committee on Legal Education, 1932; 
Council of Institute of Public Administration. Author of The State in Theory 
and Practice; The Rise of European Liberalism; The Problem of Sovereignty; 
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Born 1902. A.B., LL.B. University of Montana; J.S.D. Yale University. 
Instructor in English language, University of Colorado, 1925-1927, assistant 
professor, 1927-1929; assistant professor of law. New York University, 1929- 
1931, professor, I93I-, 

ROSCOE POUND 
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mission on Law Observance and Enforcement, 1929, Botanical Society of 
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Board of Regents, Victoria University; formerly member of Senate, University 
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A CENTURY OF 

NEW YORK UNIVERSITY SCHOOL OF LAW 


FREDERICK E. CRANE 

O N the Albany Post Road, just north of Poughkeepsie, there 
are preserved a few of the milestones that marked distance 
in the stagecoach days. These milestones are preserved as curiosi- 
ties, relics of bygone times, and yet less than a hundred years have 
gone by since they were of practical use. So fast are we traveling 
today that we mark distances by other instruments. 

The law has its milestones or means by which we reckon its 
progress, and, although with the multiplicity of laws and the 
plethora of decisions we seem to be pushing on at a terrific pace, 
it is well to give some attention and notice to these markings 
which indicate the distance we have traveled. This has been done 
this year in the hundredth anniversary celebration of the New 
York University Law School. The occasion has been something 
more than a glorification of the success of the University, or of 
the present magnitude of the Law School and its work, or an 
optimistic and hopeful prophecy for the future. The contribu- 
tions to these volumes have looked backward as well as forward, 
and justified the belief that man, in his relation to man and to 
government, has been making true progress in spite of the doubts 
that seem to exist in many minds. 

Before the World War of 1914 none of us doubted the theory 
or fact of evolution. Man was on the rise physically, intellec- 
tually, morally; he was progressing as an individual to a much 
higher state. The duel had passed with the century, and we re- 
called the Hamilton-Burr episode of 1804 as an example of the 
twisted mentality of the period that thought the killing of a man 
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LAW: A CENTURY OF PROGRESS 


deliberately and in cold blood was an act of honor. We had 
progressed, in our own estimation, so far as to believe that we 
had abolished war and that reason had supplanted force. The 
war shook our faith in ourselves considerably. Then came, how- 
ever, tlie World Court and the League of Nations, wida the dis- 
tinct understanding and belief that nations would hereafter be 
summoned before tribunals for tire settlement of disputes, the 
same as individuals. 

Now again we apparently are in chaos. Are we going back, 
and how far back are we going in abolishing the judicial idea 
and recurring to that of violence; in again enthroning might 
above right.? No one can answer these questions, and we are too 
near to events to judge what really is taking place. When, how- 
ever, we look back over the period of a hundred years to the ad- 
vance which man really has made in using reason instead of force 
in settling disputes, and in the effective way in which he has 
brought about reforms in the laws and the establishment of 
jurisprudence, we take a firmer grip upon ourselves, pursue our 
days in quiet and in confidence, finding in the past develop- 
ment of the law reason for the hope and faith that is in us for the 
future. The idea of a world court and of some kind of agreement 
among nations for the settlement of all questions by the judicial 
process has come to stay, although its growth may be slow or 
retarded. 

President Conant, when I was at Harvard this summer, told 
me that there had been as many presidents of Harvard during 
the colonial days as there were presidents during the years we 
have existed as a nation. During those colonial days here in New 
York courts functioned; there were judges deciding questions in- 
volving the rights of citizens, of the colony, and of the king. And 
yet Chancellor Kent tells us that when he went upon the bench 
in 1794 and 1800 there were no published reports of any court 
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decisions. Kent on the bench, Hamilton at the bar, and other 
lawyers and judges during the next few decades had to work 
out the principles of law as best they could from such English 
decisions as they could procure, and from some old treatises. 
Blackstone, a few years before, had published his Commentaries 
on the haws of England; Kent was soon to give us his Commen- 
taries on American Law, law lectures delivered to a few students 
at Columbia College. In the course of the years, with the better 
organization of the courts, came the reporting of the decisions, 
and the discussions and criticisms of those decisions, by the law- 
school professors and scholars. Thus has developed our system 
of jurisprudence, with the continual additions of legislation. 
The work has gone on, as we all know, at a tremendous pace, 
until in New York City alone there are now over ten thousand 
students of the law. 

The law school, such as that of New York University, not only 
has become a very important part of the preparation of lawyers 
for the practice of their profession; it has sent out its influence in 
many other directions. With the vast number of decisions com- 
ing down from the courts of the states and of the United States 
we now look to the professor and teacher of law for that analysis 
of the cases which finds in them the unifying principle and the 
steady rule for daily application. In the publications of the law 
magazines of the various institutions, we are furnished, both the 
bench and the bar, with helpful aids to the solution of knotty 
problems and with the study and development of new principles, 
or else new applications of old rules. The judges, as I know— even 
if they are not willing to confess it — ^look more and more to the 
professors of our law schools for guidance and help in their 
decisions. We have an unwritten rule in most of the courts, 
especially in the United States Supreme Court and the Court of 
Appeals, that textbooks and law magazines shall not be cited in 
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opinions. We frequently depart from this unwritten rule through 
mere shame of using the material which the research of a law 
professor has given to us without due acknowledgment to him. 

The law school, therefore, not only has arrived at the point, 
through a process of evolution, where it teaches the law and pre- 
pares the students for the bar examination, but its close associa- 
tion with the university gives to the practice of the law the im- 
press of a cultural life. The law is still a profession, and a law 
school, like this of New York University, impresses upon its 
students the ethics as well as the ideals of the great lawyer. 

Beyond the teaching of the law, as I have said, the law school 
has become, through its publications and tlie work of its pro- 
fessors, a guide and a help for the adult practitioner and the 
judges on the bench. Not satisfied with this, we have seen in the 
last decade a further advance. The law school, in the process of 
events, is now placing much emphasis upon the relation of the 
lawyer and of the courts to government as a whole and to eco- 
nomic and social conditions which may be reached and im- 
proved by the proper administration of law. Into this field the 
professor and scholar today are throwing themselves with much 
energy and patriotism. We find tliem called upon as experts by 
the national, state, and municipal governments. The City of New 
York at the present time has as its advisers in many of its depart- 
ments some of the finest young men out of our law schools. It is 
indeed a new era when the effort is made to obtain the best 
trained minds for the solution of governmental problems instead 
of resorting continually to the political hack. 

At the beginning of this article I spoke of the m ilestone as 
indicating distance. How can we measure, and by what standard 
shall we measure, the civilization of a nation or a people at any 
particular period ? Must it not be according to the laws that 
existed and the manner in which they were administered? We 
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cannot determine the condition of a nation by its poets, musicians, 
artists, or even its scientists. Shakespeare, Milton, and Samuel 
Johnson are no standards for the civilization of their day. When 
we turn to its laws, see how people were treated by the govern- 
ment and by the courts, see how the poor, the sick, and the un- 
fortunate were cared for, we begin to realize how near the nation 
as a nation had come to the teachings of religion and philosophy. 
By the laws and the courts we can form a fairly good estimate 
of the place that a nation should occupy in history. 

When we pause, as we do at this one hundredth anniversary, 
to look back in some such sketchy fashion as I have here given, 
we are, I am sure, amazed at the universal interest shown in the 
administration of law, and at the determination of intelligent 
men to make it serve the purpose of doing justice to all people, 
irrespective of race, creed, or condition. This interest and this 
purpose have been fostered and stimulated by our universities 
and the men who have devoted their lives to teaching. 

We owe a great debt of gratitude to New York University for 
the progress that it has made, the work that it has done, the devo- 
tion of a distinguished and faithful faculty to the great cause of 
justice, and the courage that has animated them all. There has 
never been any faltering, any doubt, any weakness, but a sure and 
steady advance in the belief that, through the learning and in- 
telligence of a consecrated profession, justice — the hope of the 
world— shall be brought to all peoples and to all nations by the 
proper administration of wise laws and by the new and efficient 
application of old principles. 



PREFATORY NOTE 


FRANK H. SOMMER 

T he publication of these volumes ends the activities -which 
marked the celebration of the passing of one hundred years 
since the founding of the School of Law of New York Univer- 
sity. The role of penning a prologue to the pageant, which the 
volumes present, of the progress of the law through the century 
is assigned to me. Left to my own judgment I would give the sig- 
nal for drawing aside the curtains behind which teachers of law 
and members of bench and bar of our own and other lands — 
author-players in the pageant — stand ready to play their several 
parts, and step aside. The eminence of the author-players carries 
assurance tlaat no prologue is needed to prepare the way for, or 
to clarify, what is to come. A prologue runs the risk of stirring 
the audience to clamorous cries of “On with the pageant.” 

However, I am told that convention demands a prologue — a 
prefatory note. I accede to the request for fear that to some in 
the audience departure from convention may be disturbing. By 
adhering to convention at the outset I may soften the shock of 
the nonconventional approaches and nontraditional thinking 
that mark some of the author-players’ lines. It goes without say- 
ing that the production is uncensored, for academic freedom is 
the unbroken tradition of the producing institution. 

The program of the pageant— table of contents — vindicates that 
the author-players’ group is cosmopolitan in its make-up. All 
schools of legal thought are represented— historical, analytical, 
sociological, behavioristic, and realistic. Those who resent being 
classified as members of any school are not unrepresented. A pre- 
view of the pageant makes clear that the author-players have not 
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worked in a spirit of mere antiquarian interest; that they have 
avoided the danger of making the role of history more impor- 
tant than it is; that they have labored in the spirit of tire day, con- 
sciously weighing the worth, and questioning the grounds of 
legal doctrines and rules, and that they have given due recogni- 
tion to the fact that, as 1. Maurice Wormser once aptly put it, “the 
law is a part of life and not apart from life”; and that they have 
made facts live. 

The pageant as a whole demonstrates that the law has grown 
and is growing; that it has been restated from generation to 
generation to accord with the mores of the day, and that in t h is 
work of restatement the judges have played a part as well as leg- 
islators. 

To each of the author-players goes the gratitude of the Dean 
and members of the Faculty for generous cooperation. 

To Professor Alison Reppy whose persuasive pen and voice 
brought the group of author-players together and held them 
through the trying days of rehearsal goes appreciation in un- 
stinted measure. 

To the Supervisor and Staff of the University Printing Office, 
who designed the scenic effects and costumes of the pageant — the 
format of the volumes — and who directed its production goes a 
full measure of appreciation, gratitude, and praise. 

The curtains are drawn; the prologue has been read. On with 
the pageant! 



A HUNDRED YEARS OF AMERICAN LAW 

ROSCOE POUND 

I T I S said that in one of our states two generations ago a statute 
was regularly enacted in this language; “Be it enacted that it 
shall be unlawful for any person or persons to discharge any 
loaded fire arm or fire arms in, along or upon any public road or 
highway in tliis state except for the purpose of killing some nox- 
ious or dangerous animal or an officer in the pursuit of his duty.” 
Certainly tiiat was a law. No less certainly as it stood and read it 
was not law. On the contrary, a resort to law was needed to make 
law out of it. For law is more than an aggregate of laws. Laws, in 
a sense, are but raw materials of law. It is law which gives them 
life. Law makes laws effective for their purpose as instruments of 
justice. It develops them to meet situations which the lawmaker 
forgot or did not appreciate. It limits tliem to their reason and 
spirit when the lawmaker fails to pursue his end with exactness. 
It supplies gaps in the legislator’s scheme when he fails to pursue 
his end witli completeness. When we speak of law, therefore, we 
speak of something more significant and more enduring than 
laws. 

Using law in the foregoing sense, thinking of it as much more 
than an aggregate of laws, it is no less true that there is no law 
without lawyers. Law, as we know it in developed political so- 
cieties, begins with lawyers. It begins when the tradition of con- 
duct of transactions, decision of causes, and advising parties to 
controversies becomes secularized and passes into the hands of a 
specialized profession. At Rome a turning point is reached when 
the traditional formulae of actions are divulged and when, some- 
what later, the first plebeian pontifex maximus begins to give 
consultations in public so that students may attend and take notes. 

Roscoe Pound is University Professor, Harvard University, and Dean Emeritus of the 
Harvard Law School. 
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Modern law has its beginnings when Roman law became the 
rival of die law of the church and presendy set itself free from 
clerical control. In English legal history, the supremacy of the 
King’s courts, which gave us the common law, may well be dated 
from the constitutions of Clarendon, which put definite and nar- 
row limits to the jurisdiction of the ecclesiastical courts. Likewise, 
in colonial America, especially in New England, the history of 
law begins when die administration of justice begins to come into 
the hands of professional lawyers, after a regime of magisterial 
and legislative justice carried on chiefly by means of clerical and 
military magistrates. Justice according to law is justice adminis- 
tered by lawyer judges aided by lawyer advocates. 

In the English-speaking world one must insist particularly 
upon the relation of lawyer judges to the law. For the common 
law, the law of the English-speaking world, is a law of judges, not 
of teachers or writers. Its form is recorded judicial experience. Its 
oracles are judges. Its great names are the names of judges, not 
of teachers. Its technique is a lawyer’s technique of finding the 
grounds of decision in past decisions, not a teacher’s technique of 
finding them in academic commentaries or written texts. 

Thus we cannot profitably consider law apart from lawyers, 
nor Anglo-American law apart from judges. To understand 
American law of one hundred years ago, we must take accotmt 
also of American lawyers and American courts and judges as they 
were in 1835. 

By 1835 the movement to deprofessionalize the latvyers, the 
bad effects of which are so manifest today, had acquired a mo- 
mentum which was to keep it active almost to the close of the 
century. Development of a legal profession was well begun at the 
time of the Revolution. After the Revolution a reaction set in 
which in time undid what had been achieved in the latter part of 
the eighteenth century and carried us for a hundred years in a 
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direction quite opposite to that in which we had started. In the 
last tliird of the eighteenth century the prejudice against lawyers, 
which had been strong in the earlier days of tlie Colonies, had 
largely worn away. Twenty-five of tlie fifty-six signers of the Dec- 
laration of Independence were lawyers. Thirty-one of the fifty- 
five members of tlie Constitutional Convention were lawyers, 
and five of them had studied law in England. But these men rep- 
resented almost entirely the generation which had come to the 
bar under the Colonial regime. Unhappily, a large number of the 
older and stronger lawyers were Royalists and left the country or 
ceased to practise. Thus one result of the Revolution was to leave 
the practice of law chiefly in the hands of lawyers of a lower type 
and of less ability and education. Except in a few centers of legal 
culture, the greater number of lawyers had come from the Revo- 
lutionary armies with many bitter feelings and but scanty knowl- 
edge of the law. Alexander Hamilton’s preparation for the bar 
was three months’ reading. His less gifted contemporaries, who 
came before the courts with the same hasty preparation, were 
neither prepared nor disposed to keep up the traditions of the 
common-law bar. 

After the Revolution, a deep and widespread depression set in. 
Business had been wholly deranged by the war. The ports had 
been closed and die British navigation laws and prohibitory 
duties cut ojff trade widi the West Indies, which had been a source 
of wealth. Enormous public debts required ruinous taxation. 
Those who had property were property poor. Those who had en- 
gaged in enterprise were weighed down by debts. The federal 
government was heavily in debt to the soldiers and its paper 
money was worthless. The Tories were reclaiming property un- 
der the terms of the treaty of peace, and British creditors were 
suing upon debts due them but supposedly cut off by confiscatory 
legislation. The chief law business was collection of debts and the 
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majority of the lawyers were debt collectors— never the highest 
type of the profession. Moreover, those were the days of imprison- 
ment for debt and strict foreclosure. All the claims and debts 
which had accumulated and been held up during the war were 
being sued on. Lawyers were relatively few and had a monopoly 
of business in the courts. Hence, while every one else was idle 
they were busy, and, as they would do nothing without a retainer, 
they alone were making money. Every young man sought to be- 
come a lawyer. 

Public feeling against lawyers became strong and the legisla- 
tive steam roller was called into action. As usually happens, in its 
destructive course it levelled the good and the bad alike. Much of 
the best that had been achieved in the eighteenth century was lost, 
and litde, if anything, that was good was put in its place. For a 
generation law and lawyers labored under the ill effects of this 
depression. 

Political conditions after the Revolution had an equally bad in- 
fluence. The lawyers were generally conservatives and many of 
the best lawyers had been Royalists. In consequence, all lawyers 
were the objects of demagogical attacks, and there was much mis- 
chievous legislation throwing the profession open to every one 
without regard to education, training, or even character. 

Social conditions played thek part also. The idea of a profes- 
sion was repugnant to tlie Jeflersonian era. The feeling was 
strong that all callings should be on the same footing, and that 
the footing of a business— of a money-making calling. To dignify 
one calling by holding it a profession, and to prescribe qualifica- 
tions for and limit access to it, seemed undemocratic and un- 
American. In the newer pioneer states this feeling was reinforced 
by pioneer distrust of specialists and faith in versatility. Thus 
false ideas of democracy led to general rejection of the common- 
law idea of an organized, responsible, self-governing profession. 
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Geographical conditions and conditions of travel called for de- 
centralization and a system of local courts, each with its local bar. 
Characteristically, there was no drought of cooperation among 
these separate units and they came to have little more than a 
nominal organization. By 1835 the policies as to professional or- 
ganization, training for and admission to die profession, and pro- 
fessional discipline, which were to obtain till near the close of the 
century, were definitely established. 

Bench as well as bar was affected by the economic depression 
after the Revolution and the democratic upheaval at the begin- 
ning of the nineteenth century. In New York, ultimate appellate 
jurisdiction was in the Senate until 1847. In New Jersey, laymen 
were specially appointed to sit on die ultimate appellate tribunal. 
In Pennsylvania, lay judges sat with lawyer judges. In New 
Hampshire, after independence, of the diree judges of the Supe- 
rior Court, one was a theologian and another a physician. The 
chief justice of Rhode Island from 1819 to 1826 was a farmer, and 
a blacksmith sat in that court from 1814 to 1818. But the common- 
law tradition was strong and tenacious and able lawyers were put 
upon the bench, even after the idea of an elective judiciary swept 
over the land in the middle of die century. Moreover, the policies 
as to admission to the profession, if they increasingly let in the ill 
trained and unqualified, at least did not exclude the well trained 
and well qualified. The tradition of diligent reading under intel- 
ligent guidance persisted. A long succession of lawyers of great 
ability practised before judges who will always be the glory of 
our judicial history. The worst effects of the decentralized, de- 
professionalized calling and politics-ridden judiciary were not 
felt till the rise of great cities in the last third of the nineteenth 
century. 

As the bench stood a century ago, James Kent had been retired 
for a decade, but Reuben Hyde Walworth was chancellor of New 
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York, and Samuel Nelson, Greene C. Bronson, and Esek Cowen 
sat in the Supreme Court of New York. At Washington, John 
Marshall was chief justice of the United States and Joseph Story 
sat beside him. In tlie state courts, Shaw was chief justice of 
Massachusetts, Gibson was chief justice of Pennsylvania, RufSn 
was chief justice of North Carolina. Frangois-Xavier Martin was 
on the bench in Louisiana. Isaac Blackford was on the bench in 
Indiana. Luther Martin, William Pinkney, and William Wirt 
had passed on. But Jeremiah Mason, Daniel Webster, Rufus 
Choate, and Reverdy Johnson were at the bar, and many of those 
who were to lead after the Civil War were coming forward. 

As to legal education, the Litchfield Law School had just come 
to an end. It had carried over the apprentice training to a type of 
teaching which was to prevail till near the end of the century. In 
the fifty years of its existence it had turned out a thousand prac- 
titioners, going to all parts of the land, and had done much to 
keep alive the sound tradition of the bar of the eve of the Revolu- 
tion. But a new type of school had sprung up. Story had been for 
six years at the head of Harvard Law School, had written his 
Commentaries on Bailments, his Commentaries on the Conflict 
of Laws, Commentaries on the Constitution of the United 
States, and his Commentaries on Equity Jurisprudence was to ap- 
pear within a year. The school of Greenleaf and Parsons and 
Washburn was definitely established. Kent’s teaching at Colum- 
bia had ended a decade before. But the last volume of his Com- 
mentaries on American Law, the fruit of that teaching, was but 
five years old, and the school in which Dwight was to teach had 
been established. The Yale University School of Law had been 
established for a decade. The University of Virginia had carried 
on for very nearly a decade a law school in which the tradition of 
Wythe and Tucker was handed down; from which, too, was to 
come the teaching of Minor. Timothy Walker, a pupil of Story, 
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had set up a law school at Cincinnati, destined to become a factor 
in the legal development of the West. 

As to the form of the law, this was die time of great reporters, 
in which lawyer reporters spent as much time and care upon re- 
porting a case as the judges did in deciding it. A succession of 
skilled individual reporters had grown up and had fixed a form 
of report which even the perfunctory official reporting of a later 
time has not wholly debased. Alongside judicial development, a 
legislative reform movement was going on, which was to rid us 
of many archaisms and give us many distinctively American 
legal institutions. The “rain of law,” which is rather a rain of 
laws, had not yet begim. 

What is of most significance, the reception of the common law 
as the basis of American law had been definitely achieved. Politi- 
cal conditions after independence had brought about a general 
distrust of English law, which was prolonged by the rise of Jeffer- 
sonian democracy at the beginning of the nineteentli century. 
France had adopted a civil code in 1804. A large and influen- 
tial party was enthusiastically attached to France and all things 
French. In the second decade of the century we were at war with 
Great Britain for a second time. It was not easy for the common 
law to escape the odium of its English origin. There was much 
agitation among the laity for an American code, to be drawn up 
by an exercise of pure reason, without regard to the common law 
or to the law of the past. But by the middle of the fourth decade 
of the century, the common law had prevailed and American law 
had entered upon the era of maturity which was to characterize 
the last century. Equity had been crystallized through die work 
of Eldon and Kent and Story. The law merchant had been ab- 
sorbed and worked into our law, again chiefly by Kent and Story. 
The restatement of the common law, as the law of the new world, 
by a succession of text writers without precedent in English law 
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had set in, and once more through the labors of the same Kent 
and Story. The distinctive type of American law school, the aca- 
demic-professional school, differing both from the English and 
from the Continental type, had arisen. We may say fairly that the 
classical period of American law was at or near its meridian. 

In the hundred years following, the story of the American law- 
yer falls conveniently into two periods, one from 1835 to 1900, the 
other from 1900 to the present. 

By 1835, the older organizations, which had grown up before 
the Revolution or had been modeled on colonial lines, were gen- 
erally decayed or gone. Such organizations as there were for a 
long time thereafter were social in character, meeting for a re- 
union once a year, with sometimes an address by some well- 
known lawyer, and sometimes passing resolutions on the occa- 
sion of some grave scandal or on matters of more than usual pro- 
fessional interest. They were local associations and were apt to be 
more or less dormant, with occasional temporary periods of activ- 
ity. On the whole, our present system of state bar associations and 
the growing system of incorporated state bars have followed and 
grown out of the activities of the American Bar Association, or- 
ganized in 1878. The real growth of the associations, both in num- 
ber and in influence, has been in the present century. Their useful 
achievements in promoting uniform state laws, in improving the 
conditions of admission to the bar, ha codifying professional 
ethics, and in making professional discipline effective have come 
since 1900. 

Perhaps the year 1890 may be put as the nadir of standards of 
admission and control. By that time centralized admission ex- 
isted only in sixteen of forty-nine jurisdictions, and in these it was 
little more than theoretical. In at least half of the sixteen, admis- 
sion was decentralized in actual administration, and in at least 
half of the remainder the highest court had abdicated its function 



i6 LAW: A CENTURY OF PROGRESS 

by voluntarily delegating its control over admission to local bar 
associations, or local courts, or local committees. 

A movement for a better system of admission to the profession 
began to gain in strength after 1890. At that time, in a majority of 
jurisdictions, admission to the profession might be made through 
any of a number of local courts; and the court with the lowest 
standard in effect set the level for the whole jurisdiction. This 
system, the product largely of pioneer conditions, sacrificed every 
other consideration to a desire to make tlie admitting machinery 
convenient of access to applicants. Where other systems had sur- 
vived in the books, they had decayed in practice so that in effect 
admission was a local matter and those who could not pass such 
local examination as there was could usually find a complacent 
local court or committee somewhere else. Legislation commonly 
provided that a person admitted anywhere could claim admis- 
sion elsewhere on his certificate. It frequently imperatively dic- 
tated low standards. In some states it prohibited requirements of 
general education. Sometimes it went so far as to admit a particu- 
lar person by a special act, and not infrequently it set aside judi- 
cial disbarment of particular persons for gross misconduct and 
directed their reinstatement. It is only in the present century that 
the courts have resisted this sort of legislative usurpation of au- 
thority.. 

By 1835 the characteristic American organization of courts had 
taken permanent form. The problem of the formative era was to 
adapt the English system to the needs of a country of magnificent 
distances in a time of slow and expensive ti'avel. It seemed needful 
to bring justice to every man’s back door by means of local courts 
subject to review by a central but sometimes peripatetic ultimate 
tribunal. 

In the rural, agricultural America of the last century the system 
worked well. But the independent local tribunals, set up orig- 



AMERICAN LAW 


17 

inally on the presupposition o£ a substantial equality of business 
in each, came to involve waste of judicial power in a time of con- 
centration of business in metropolitan centers. Also the tradition 
of noncooperation, strong in pioneer America, made the system 
of headless collegiate tribunals, on the plan of Artemus Ward’s 
military company (in which every man was an officer and the 
superior of every other), inefiective under the burden of crowded 
dockets. Here, too, a change has been going forward steadily 
since 1900. There has been a rapid growth of administrative 
tribunals of every sort. There has been a slow but steady progress 
toward unification of the judicial system and toward provision of 
responsible heads, both of the system as a whole and of each 
court. The setting up of judicial councils, the committing of wide 
rule-making power to the courts, the device of appellate divisions 
where once we set up separate appellate courts are matters of the 
present century, or at most of the last decade of the nineteenth 
century, in response to conditions that have made the organiza- 
tion of courts and of judicial administration quite as acute prob- 
lems as they were m the formative era after the Revolution. 

Turning to the law itself, we may recognize three periods: a 
creative period down to the Civil War, a period of systematizing 
from the Civil War to the end of the century, and a period of 
reshaping, destined to be a new creative era, since 1900. 

In the creative period, which was at its height one hundred 
years ago, American courts had, for their task, to develop equity 
and take over the law merchant parallel with the like work of 
the English courts. In addition, our courts had to test the tra- 
ditional English materials at every point with respect to their 
applicability to the new world. All this was done and was done 
thoroughly in about three quarters of a century. Along with this 
work of the judiciary went legislative reform of procedure, begin- 
ning in New York in 1847, of criminal law, of the law of descent, 
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of divorce, and of probate and administration. Until the work- 
men’s compensation laws in the present century, there were no 
legislative achievements in the domain of law to compare with 
these statutes of our classical era. Nothing in our law is likely to 
prove more enduring than this constructive judicial finding and 
legislative making in that period. 

After the Civil War we are in a period of organizing and sys- 
tematizing rather than of creative legal activity. The faith in 
creative activity, which was part of the creed of the eighteenth 
century and prevailed for over a generation in America after it 
had come to an end in Europe, died out in the established agri- 
cultural commercial society of the last third of the nineteenth 
century. A historical school of jurists arose to take the place of the 
philosophical jurisprudence of Kent and Story and their succes- 
sors. Men came to expect the law to grow gradually and spon- 
taneously through some inherent power. Judges and lawyers 
came to distrust the legislature as an agency of lawmaking. The 
achievements of the time were in die logical development of 
details and in putting order and system into die several depart- 
ments of the law. Law schools came to supersede law offices ia 
training for the bar. Academic teaching gradually supplanted 
the apprentice system which had obtained in England at and 
since the time of colonization and is only just giving way in the 
old home of our law. Juristic activity in the schools became 
analytical and historical and in the books turned to dogmatic 
exposition and tended to become little more dian a process of 
digesting and arranging the reported decisions. As the time be- 
fore the Civil War was one of legislative leadership, the time 
from the Civil War to 1900 is one of judicial leadership in our 
polity. Questions of politics came to be thought of as questions of 
constitutional law. Questions of administration were turned into 
judicial questions. It was expected that actions at law would 
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suffice for the regulation of public utilities. It was expected that 
taxpayers’ suits in equity would prevent waste of public funds. 
It was expected that mandamus would suffice to hold public 
officers to their duty. 

Looking back a generation to the beginning of the present 
century, the indicia of an era of growth in the law are clear. The 
courts are reexamining the authoritative materials of nineteenth- 
century law with reference to their applicability, much as the 
courts of a hundred years ago reexamined the materials of seven- 
teenth- and eighteenth-century English law. The legislatures are 
doing more than tinker details or enact declaratory laws. The 
uniform state laws on more than one subject of conunercial law 
have made creative use of the idea of negotiability so as to bring 
the law into accord with the usages of business. Social legislation, 
proceeding upon ideas very different from those which underlay 
the received ideals of nineteenth-century law, has become staple. 
Creative administration has added a new instrument to the legal 
armory. Law writers are once more writing texts to rank with 
the treatises of the classical era. Wigmore’s Treatise on the Sys- 
tem of Evidence in Trials at Common haw, Williston, The haw 
oj Contracts, Williston on haw Governing Sales of Goods at 
Common haw and Under the Uniform Sales Act, and Beale’s 
Treatise on the Conflict of haws will make the first half of this 
century as notable as the writings of Kent and Story and Green- 
leaf did the first half of the nineteenth. Law teachers are giving 
over exclusively analytical and exclusively historical methods. 
Philosophy of law is reviving. Attempts are being made to unify 
the social sciences, with jurisprudence simply as one of them. 
Sociological jurists are laying out programs of making the law 
more effective toward its ends. Realists are appljdng psychology 
to the judicial process in order to learn how to make it better 
achieve its purposes. The bar is once more conscious of itself as 
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a responsible entity and is seeking and acquiring an organization 
enabling it to meet its responsibilities. On every side there is a 
renewal of the faith in the efficacy of effort which characterized 
our reception of the common law. 

Looked at superficially, many features of the legal order of 
today may well give us pause. When received ideals are in flux the 
judicial process, especially in the application of legal standards, 
loses clarity and precision. The multitude of regulations required 
by an urban, industrial society encountering the pioneer habits 
of self-reliance and private judgment which have come down 
from the past make the time seem one of disrespect for law. New 
opportunities for organized crime when the local agencies of pre- 
vention and detection, which were devised for a rural, agricul- 
tural society, have to function in an urban, industrial society and 
in the face of inventions which have made crime no less than 
business transcend state lines, create an appearance of growing 
lawlessness. The inadequacy of the judicial organization and 
legal procedure of the past century to deal with the mass of liti- 
gation arising in our great urban centers leads to widespread com- 
plaint and popular dissatisfaction with the administration of 
justice. The growth of administrative agencies and increased 
reliance upon administrative tribunals and the sliiEt to executive 
leadership in our polity seem to threaten the fundamental dogma 
of supremacy of the law. But on more critical view we may be 
assured that these are normal phenomena of transition from a 
stable to a creative era. 

Let us remember that the period after the Revolution was 
marked by Shays’s Rebellion, the Whisky Insurrection, and 
Dorr’s Rebellion. Let us remember that the classical period of our 
law had its roots in popular discontent with law and its adminis- 
tration. It flourished when law and lawyers were more mistrusted 
and legal institutions were more vigorously denounced than at 
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any other time in our history. The best lawyers of the time long 
had grave doubts. Kent felt that the Louisiana purchase was 
something not contemplated by the founders of our polity and 
threatened a breakdown of the Constitution. The federalist 
lawyers were full of alarm at tire lack of respect for authority, 
carelessness of tradition, and institutional waste which went with 
Revolutionary France and were propagated by Jeffersonian de- 
mocracy. We must not forget that the appointment of Story as 
justice of the Supreme Court of the United States was received 
with indignation by the solid and respectable elements of the so- 
ciety of his day as threatening subversion of law and of authority. 

Indeed, in many ways we are much better prepared for an era 
of legal growth than we were in the period after independence. 
We have had a century and a half of independent legal experi- 
ence, where then we had none. We have a highly developed 
system of legal education, with excellent law schools, full law 
libraries, and strong, well-trained teachers in every part of the 
land, where then a law school was only an expanded law office, 
American lawbooks were no more than manuals for magistrates 
or for constables, libraries were few, and teachers devoting their 
whole energies to scientific study and exposition of the law 
were a matter of the remote future. We have recorded American 
experience of decision and American legislation to build on, we 
have authoritative American materials to adapt and reshape, 
where then we had to do what we could with the English reports 
and texts and statutes of the seventeenth and eighteenth centuries. 
We have a richer and fuller science of law to aid us, and that 
science, as we are called on to deal with economic and social and 
political problems, is reinforced by highly developed social sci- 
ences which were then, if existent, in their beginnings. 

It is true the courts will not be able to do the work they did so 
well in the classical era. One hundred years ago the Supreme 
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Court of the United States had before it, as shown by 8 Peters, 
which covers substantially the same period of time as the October 
Term, 1933, the last fully reported term of that court, sixty-three 
cases. There were seven justices, so that tire ratio of cases to be 
considered to the man power of the court was nine to one. Today, 
nine justices have to look into — or at least had to look into at the 
last account— one thousand and twenty-one cases, or a proportion 
of one hundred and thirteen plus to one. In New York in 1835 
there were in all ten judges: a chancellor, a chief justice, and two 
justices of the Supreme Court, and six circuit judges who were 
also vice-chancellors. Today there are one hundred and thirty- 
three judges of equivalent jurisdiction, or thirteen times as many. 
But while the ten judges, so far as the reports show, had before 
them only one hundred and twenty-six cases calling for report, 
the one hundred and thirty-three judges now have before tiaem 
four thousand four hundred and forty-two cases calling for men- 
tion in the reports, or thirty-five times as much judicial work of 
a corresponding nature. If we look only at appellate work, where 
creative judicial achievement must take place, in 1835 four judges 
and sixteen senators — ^and the latter seem to have been of very 
doubtful help-had before them sixty-two cases, or a ratio of 
substantially three to one. Today in New York, thirty-five judges 
on the average have before them three thousand seven hundred 
and two cases, or a proportion of more than one hundred to one. 
A like story can be told of our appellate courts almost everywhere. 

Obviously the courts are not likely, unaided, to prove equal to 
a purely judicial development of the law adapting the authori- 
tative materials of the nineteenth century to the demands of the 
twentieth. Probably they will be able to do little more than give 
authoritative form to what has been worked out and formulated 
by others. For it is not merely that the judges of today are com- 
pelled to work rapidly and with a minimum of deliberation. In 
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order to hear at all the great volume of cases that comes before 
them, the time allowed to counsel must be greatly abridged. 
Where a century ago counsel were heard until every detail had 
been gone into thoroughly in oral argument, today the highest 
court of the land restricts argument to an hour and a half to 
counsel upon each side, and in more than one state court the 
allowance is but half an hour. 

As om: jurists give over the purely historical method which 
governed almost exclusively in the latter part of the last century, 
as efficacy of effort, already part of the social and political creed, 
becomes part of the juristic creed, the law teacher and law writer 
must more and more be our reliance. Already he is doing the 
brunt of the work in the restatement of the law which, as I think, 
is putting the nineteenth-century law in shape to be the basis of 
a new start, as Blackstone and Kent put the seventeenth- and 
eighteenth-century English law in form to be made into the 
common law of America by the judges of our formative era. But 
we may expect much more of him, for today the teacher of law 
works in the conditions of permanence and independence which 
were the strength of the common-law judge. He may do histori- 
cal, critical, and analytical work which would be impossible, even 
if in place, in a modern judicial opinion. What is more important, 
he may deal with the law and with departments of the law and 
with subjects of the law as wholes, while a court must look at 
each piecemeal. Questions of law have ceased to be local. We are 
so unified economically that no question is limited by jurisdiction 
and venue as questions used to be. Questions of law today are 
likely to be questions of business as well. Creative work cannot be 
done under limitations of parties and jurisdiction and venue. 

Even less may the work of reshaping the law be left to occa- 
sional legislative commissions or to the intermittent and hurried 
action of judiciary committees. In such matters as procedure the 
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judicial councils which have been set up so generally in tlae past 
decade will do much. But the ministry of justice, which wili take 
the functioning of the legal order as a whole for its province and 
give to the problems of peace the continuous scientific study 
which is so generally given by governments to preparation for 
war, seems to be a long way off in the English-speaking world. 
It is in our law schools that we shall find the permanence of 
tenure, the conditions of work, the continuity of study, the oppor- 
tunity of treating problems as a whole, the possibility of surveying 
wide fields, the independence of politics, and the guaranties of 
training, ability, and scientific attitude which are essential to 
effective research. 

Yet judge and lawyer and law teacher, court and bar and law 
school must work together, as indeed they are coming to do in a 
time of conscious cooperation in all walks of activity. Not the 
least achievement of the American Law Institute has been to 
promote understanding of each other among the agencies of de- 
veloping the law and thus to lay the foundation for effective use 
of the Restatement for generations to come. 

A recognized authority on the history of institutions has ob- 
served that the characteristic polity of the peoples of Northern 
Europe, from whom our institutions have their origin, was what 
he calls Kleinstadtismus — small-townism, or, one might say, 
Mainstreetism. More than this, the measure by which we were 
brought up to judge all things in the last century was the measure 
of small neighborhood societies, or small compact states. For 
American purposes, history meant the era of the city-states in 
classical Greece, with the rise of Macedon and establishment of 
Alexander’s empire as a tragic ending. It meant the Roman re- 
public of a small Italian country town rising to greatness, with 
the establishment of the empire as the foreshadowing of the 
decline and fall which must go with a bigness incompatible witli 
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political liberty. It meant the era of rising nationalism in Western 
Europe after the Reformation, the English Commonwealth, the 
Revolution of 1688, the time of Whig supremacy in England, and 
the era of new self-sufficient commonwealths in America. These 
were, as one might put it, eras of great small things, of activities 
of great potential significance carried on in relatively small self- 
sufficient localises, of world-wide relations and achievements, 
not of organized men or organized mankind, but of individual 
men in and through small states. 

Our traditional measure of law is this small-townism. We have 
become big, but we like to picture ourselves as small. We have be- 
come economically unified, but we like to think of ourselves as 
a congeries of economically self-sufiicient small neighborhood 
towns. We seek to try and to value the manifold human claims 
with which administration of justice has to do in great urban 
communities by the measure of the small town, the citizen of the 
small town, and the life in the small town of our formative era. 
Let us not fear bigness. Whether we will or not, we live in a 
country of big things on every hand. In i86g only one person in 
she lived in towns or cities of over eight thousand inhabitants. 
Now one in six lives in cities of over one million inhabitants. 
Such things call for a changed measure, and the finding and 
application of diat measure disturb for a time law and politics, 
as the finding of a changed measure when we shifted from a 
colonial to a national regime disturbed the law and politics of die 
generation after the Revolution. If there has been some retrogres- 
sion in urban population in the last few years, it is no doubt only 
a phenomenon of a temporary depression, such as has been seen 
in like depressions in the past. Urban development may very 
likely go further still with further conquests of the external con- 
ditions of life and of physical nature, and with it will go the call 
for more laws and so for more law. As the lawyers of one hun- 



26 LAW: A CENTURY OF PROGRESS 

dred years ago were struggling with, problems of adaptation of 
law to a new country, we must be struggling to adapt it to a big 
country witli all manner of unforeseen questions inherent in its 
very bigness. 

Let our law schools see to it that these problems are approached 
with courage, with intelligence, with enlightenment. The result 
will be a creative era no less glorious in legal history than that in 
which this school was founded. 



THE PROGRESS OF LAW IN THE PROVINCE 
OF ONTARIO OR UPPER CANADA 
DURING THE PAST CENTURY 

WILLIAM RENWICK RIDDELL 

W HAT is now the Province of Ontario was long part of 
France’s territory in North America, and was considered 
valuable only for its furs; the same may be said of the territory 
further west, including the present state of Michigan. 

By the Articles of Capitulation of Montreal, September 8, 1760, 
all this territory was to be given up to his Britannic majesty. Major 
Robert Rogers was dispatched to take possession of it, which he 
did in 1760-1761. After remaining for some three years British 
territory de facto, it was ceded formally by the Definitive Treaty 
of Peace, concluded at Paris, February 10, 1763, to the King of 
Great Britain as part of “Canada, widi all its dependencies.” 
When the management of the land thus ceded came to be fixed, 
the Royal Proclamation of October 7, 1763, placed the western 
limit of the new “government” of Quebec at a line drawn from 
the south end of Lake Nipissing to where the forty-ninth parallel 
of latitude crosses the St. Lawrence River, approximately the site 
of the present town of Cornwall, Ontario. It was decided to leave 
the land farther west for the fur trade; consequently, the provi- 
sion in this Proclamation that “all persons Inhabiting in or resort- 
ing to our Said Colonies may confide in our Royal Protection for 
the Enjoyment of the Benefit of the Laws of our Realm of Eng- 
land” did not extend to more than a small part of the present 
Province of Ontario, being applicable in only the eastern section. 
In 1774, by the famous Quebec Act, which so excited the indigna- 
tion of the Continental Congress— the Address which was the 
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exhibition of this indignation later having much to do with die 
failure to have Canada as the “Fourteenth Colony” — the upper 
country reaching to tlie Ohio on the south and the Mississippi on 
the west was made part of the Province of Quebec, and came 
under Quebec law, /.<?., the Coutume de fans was in force in civil 
matters, the English law in criminal matters. In 1783 came the 
important Definitive Treaty of Peace of Paris whereby the inde- 
pendence of the United States was recognized; by that treaty it 
was agreed that the United States should have all the territory to 
the right of the Great Lakes and connecting rivers, but it was also 
agreed “that creditors on either side shall meet no lawful impedi- 
ment to the recovery of the full value in sterling money, of all 
bona fide debts heretofore contracted.” Certain of the states of the 
Union passed legislation preventing British creditors from re- 
covering their debts in these states, and Britain retained forcible 
possession of that part of the de jure territory of the United States 
west of Canada, as well as of certain other territory. There was 
more than once danger of actual hostilities arising in the territory 
so retained, and at length President Washington sent John Jay, 
the Chief Justice of the United States, to England, where he ne- 
gotiated the well-known “Jay’s Treaty” of 1794, whereby the 
United States undertook to pay these debts and Britain to aban- 
don the retained territory. Accordingly, the territory properly 
belonging to the United States was abandoned by Britain in 1796. 

Returning now to the laws, etc., ail Canadian territory, both 
that de jure British and that held de facto from 1783, was, from 
the time of the passing of the Quebec Act of 1774, under French 
Canadian law in civil matters and English law in cr imi nal matters. 

The growing population, largely from the south, demanded 
attention: all the territory of the enlarged Province of Quebec 
from some distance down from the city of Montreal was con- 
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tained in the district of Montreal, and all civil litigation in that 
immense district had to be conducted in Montreal. This was an 
intolerable hardship for those to the west. In 1788, Lord Dorches- 
ter, the Governor General of Quebec, divided the country west of 
the present eastern boundary of the Province of Ontario into 
four new districts— Luneburg, Mecklenburg, Nassau, and Hesse. 
Forthwith, there was erected for each of these districts a Court of 
Common Pleas with full civil jurisdiction, over which three lay- 
men were appointed to preside as judges to try cases without a 
jury. Dissatisfaction showing itself in the most western district— 
that in which Detroit was situated — the lay appointees were re- 
moved and a prominent lawyer of Montreal, William Dummer 
Powell, of Boston birth, was appointed the sole judge— he after- 
wards became Chief Justice of Upper Canada. 

Criminal law was administered by the Quarter Sessions, a 
bench of magistrates being appointed for each district; serious 
cases were tried by a Court of Oyer and Terminer and General 
Gaol Delivery, under a special commission issued by the governor. 

Since many Americans who preferred to observe allegiance to 
their king disapproved of the American Revolution, there was 
considerable immigration of these loyalists to the northern coun- 
try still faithful to the Crown. Most of these had had English law, 
civil as well as criminal, in their homeland, and the French Cana- 
dian civil law was distasteful to them. After much complaint, it 
was decided by the authorities at Westminster to form two Prov- 
inces, each with power to make laws to please its citizens. Accord- 
ingly, in 1791, an order in council was passed dividing the enor- 
mous Province of Quebec, formed by the Quebec Act of 1774, into 
two Provinces, Upper Canada and Lower Canada, the dividing 
line being the same as that now between Ontario and Quebec. 
A very large proportion of the inhabitants of Lower Canada were 
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French, while most of those of Upper Canada were of English 
extraction, no small proportion of tliem being United Empire 
Loyalists from the south. 

At the first session of the Parliament of Upper Canada (held in 
1792 at Newark, now Niagara-on-the-Lake), the first law enacted 
stated that in all matters of property and civil rights the laws of 
England should apply, and thus these laws, both civil and crimi- 
nal, became the governing force for our territory, now Ontario. 

It had been intended to create a Court of Common Pleas of 
provincial jurisdiction to take the place of the four local Courts 
of Common Pleas, but for some reason now unknown this was 
not done. However, it was provided that all but trivial cases 
should be tried by jury. Moreover, justices of the peace in each 
district were to divide their districts, in each of which “divisions” 
a Court of Requests was to be held twice a month by two or more 
of them, for die trial of cases involving not more dian forty shil- 
lings, Quebec currency (eight dollars). 

Up to this time, the French method of dealing with the prop- 
erty of a deceased had been in vogue. In 1793, Courts of Probate 
somewhat on the English model were set up for the grant of pro- 
bate or letters of administration— these, substantially unchanged, 
continue to the present time. 

In the next year, 1794, came a radical change in the administra- 
tion of civil justice — the Court of King’s Bench for Upper Canada, 
with the same jurisdiction (with unimportant exceptions) as the 
Superior Courts in England and with provincial jurisdiction, was 
created. The local Courts of Common Pleas disappeared, but 
courts intermediate between die Court of King’s Bench and the 
Courts of Requests were provided for, one for each district, with 
jurisdiction up to fifteen pounds (sixty dollars) ; tiiese were pre- 
sided over by judges specially appointed and commissioned under 
the great seal. These district court judges were at first laymen, but 
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at length, after a course of evolution, lawyers were more and more 
frequently appointed, until 1841, when the district courts became 
county courts and it was provided that no one should be a judge 
who was not a barrister-at-law. In the same year, the old Courts 
of Requests disappeared, being succeeded by our present Division 
Courts, whose jurisdiction has been considerably increased, and 
which are presided over by county court judges. 

There were very few lawyers in early Upper Canada; in 1797, 
a radical step was taken regarding the profession. In that year, 
legislation was passed enabling the lawyers to form themselves 
into the Law Society of Upper Canada, with power to regulate 
admission to the bar, etc.; incorporated in 1828, the Society still 
flourishes — a blessing to the profession and to the public. It is 
governed by benchers, elected from time to time by the members 
of the bar. It prescribes the requirements for admission, hears 
complaints against barristers, etc., and generally exercises super- 
vision over practitioners; no one can practise as a barrister unless 
he has been called to the bar by the Law Society of Upper Canada. 
This act, with some amendments, is still in force and the plan of 
entrusting the governance of a profession to its own members 
has proved so satisfactory that in this Province the governance of 
medical men, dentists, druggists, land surveyors, etc., has been 
given each to its own members — qualifications, ethics, admission, 
dismissal, all are in the hands of the professions themselves. 

Coming back to the supreme court, the Court of King’s Bench, 
it was given the power to frame rules of practice and, except for a 
short time, it had the power to fix costs. Moreover, it had from the 
beginning the power to “admit” attorneys. The distinction in 
England between the attorney who conducted the proceedings 
out of court and the barrister who conducted the proceedings in 
court was observed — as it is still observed— -in this Province. The 
Law Society had nothing to dowitli the attorney as such: he was 
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admitted by the court. Differing from the English practice, there 
has never been nor is there now any objection to the same person’s 
being botli barrister and attorney (or, as we now call him, solici- 
tor). Only comparatively recently has the Law Society been given 
die power and duty to prescribe the qualifications and curricu- 
lum, etc., of attorneys. No one is now admitted as solicitor with- 
out the Law Society’s “Certificate of Fitness.” 

The judges of the Court of King’s Bench were originally diree 
in number, the chief justice and two puisnes. In 1837, the number 
of puisnes was increased to four. But the Province had grown and 
with the expansion had come the complications of older commu- 
nides and the need for a Court of Equity. There had been in the 
old Province of Quebec a Court of Chancery, but when the legis- 
lation of 1794 was passed in Upper Canada there was no provision 
for equitable jurisdiction in the new court. Much agitation for 
and against a Court of Equity took place. The project of establish- 
ing such a court seems never to have been lost sight of; and at 
length, in 1837, the Court of Chancery for the Province of Upper 
Canada was brought into existence. The Governor was to be the 
chancellor, and the judicial powers were to be exercised by a 
judge — “the Vice-Chancellor of Upper Canada.” (It may not be 
without interest to note that the first vice-chancellor of Upper 
Canada was the husband of the well-known authoress, Mrs, 
Jameson.) This Court of Chancery was often under fire; but 
when, in 1849, it was completely reorganized with a chancellor 
and two vice-chancellors, it proved itself a valuable part of our 
legal system until it disappeared in the epochal year 1881. 

In 1849, another common-law court, the Court of Common 
Pleas, was brought into being. It had the same jurisdiction as the 
Court of Queen’s Bench and consisted of a chief justice and two 
puisnes. At the same time the number of puisne justices in the 
Queen’s Bench was reduced to two. 
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The original Canada or Constitutional Act of 1791, which pro- 
vided for the government of the two Provinces carved out of the 
Province of Quebec of 1774, made the governor and executive 
council the court of appeal, and in certain cases, there was a fur- 
ther appeal to the King-in-Council. The act of 1794 made the lieu- 
tenant-governor or chief justice, together with any two of the 
Executive Council, competent to hear appeals from the Court of 
King’s Bench. In 1849, a Court of Error and Appeal was erected, 
composed of the judges of the Courts of Queen’s Bench, Common 
Pleas, and Chancery. This was slightly amended in 1857. 

It will be remembered that early in the history of the Province 
it was provided that cases should be tried by jury. In 1868, legisla- 
tion of a revolutionary character was passed by the Province of 
Ontario. (Incidentally, the Dominion of Canada with its several 
Provinces, including Ontario, which absorbed the territory of the 
former Province of Upper Canada, had come into being July i, 
1867.) By this legislation, all issues of fact or assessments of dam- 
ages were to be tried by a judge without a jury, unless either party 
should require a jury. This legislation has proved so satisfactory 
that a very large proportion, estimated at over seventy-five per 
cent, of our civil cases is tried by a judge without a jury. 

In 1873, the Administration of Justice Act was passed with the 
view of making the courts of law and equity as far as possible 
auxiliary to each other for the more speedy, convenient, and in- 
expensive administration of justice in every case. Equitable de- 
fenses were allowed to be set up in an action at law. Moreover, 
the right was given to a party to an action to examine bis oppo- 
nent on oath before a master, on the facts of the case, before trial. 
This has put an end to a considerable proportion of cases and has 
simplified and shortened the trial of many more. 

Then came the revolutionary Ontario Judicature Act of 1881, 
by which the courts of law and equity were fused into one Su- 
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preme Court of Judicature for Ontario, with two permanent 
divisions: the Court of Appeal for Ontario and the High Court 
of Justice for Ontario. The existing Court of Appeal was to con- 
tinue with its four judges. The Courts of Queen’s Bench, of Com- 
mon Pleas, and of Chancery were to be divisions of the High 
Court, with full jurisdiction, legal and equitable; and when the 
rules of law and equity clashed, the latter were to prevail. In 1904, 
a further change was made by the creation of the Exchequer Divi- 
sion, with the same jurisdiction as the former three divisions of 
the High Court. These divisional courts have been abolished. We 
have now the Court of Appeal with eight Justices and the High 
Court of Justice (the trial court) with a chief justice and twelve 
puisne justices. 

For some time after the formation of the Proviuce of Upper 
Canada, the judges of the Court of King’s Bench were addressed 
as “Your Honour” — this was the practice in the old colonial 
courts. About a century ago, this style of address was altered to 
“Your Lordship” according to the English custom. The judges of 
the superior court are “justices,” and those of the inferior courts 
“judges” and addressed as “Your Honour.” 

Judges of the inferior courts are retired at seventy; justices of 
the superior court are appointed for life and can be removed only 
on an address by the Houses of Parliament, as in England. There 
has been no removal in over a hundred years. 

In some cases, there is an appeal from our appellate court to the 
Supreme Court of Canada and in some cases to the King-in-Coun- 
cil, Le., in fact, to the Judicial Committee of the Privy Council 
with members from most parts of the Empire, including Canada. 

In criminal cases, except in capital cases, the accused has the 
right to be tried by a police magistrate or a judge of the County 
Court — an option exercised in the greater number of cases. If 
there is to be a trial by jury, it may, except in the most serious 
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cases, be at the General Sessions of the Peace, presided over by a 
County Court judge. In other cases, the trial will be before a High 
Court judge, either at the sittings for civil cases or at a special sit- 
ting for criminal cases. An appeal against conviction or sentence 
can be made to the Court of Appeal ; if there is difference of opin- 
ion in the Court of Appeal, it may be carried to the Supreme 
Court of Canada. The Court of Appeal generally sits with three 
justices; in serious cases there often are five, and there is power to 
sit with seven — though I have never known this to be done. 

There remains something to be said about the legislative 
powers of the Dominion of Canada and the respective Provinces. 

When the Dominion of Canada came into existence under 
authority given by the British North America Act, 1867, the terri- 
tory contained therein was subject to Britain — ^which an Ameri- 
can invariably calls “England” — ^the Parliament of the United 
Kingdom had absolute power over it. Consequently, all the 
powers to be exercised by the new Dominion and its constituent 
provinces were gifts of the Parliament at Westminster. The 
B.N.A. Act (as it is commonly called) divided the legislative and 
other powers between the Dominion and the Province. While it 
is true that the B.N.A. Act was framed by Canadians, none of the 
powers came from the framers or other Canadians — the whole 
efficiency of the Act was derived from the Parliament at West- 
minster which enacted it. 

In the many disputes that arose between the Dominion and the 
Provinces regarding jurisdiction, the solution was to be found in 
the language of the enactment; and the sole question was one of 
intra vires or ultra vires— vthsA. powers were given by the superior 
authority to each. 

The powers of Dominion and Province respectively are specif- 
ically set out in separate sections of the B.N.A. Act— it may per- 
haps be stated that the Dominion of Canada, which began its life 
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in 1867 with four Provinces, has now nine Provinces and certain 
territories — the whole of continental North America (except 
Alaska) north of the United States. There are special provisions 
in the statutes creating some of the Provinces, but I do not pro- 
pose to deal with these as they are of local interest only. 

The provision in the B.N.A. Act giving the governor-general, 
on the advice of responsible ministers (in reality, on the advice of 
the minister of justice), the power to disallow any provincial act 
within one year of its receipt from the lieutenant governor of the 
proviace was, for some time after confederation, a troublemaker. 
It should be noted here that while the governor-general and 
lieutenant governor are mentioned they are not the active parties 
in any governmental proceeding — they are a lucus a non lucendo 
and are not in the least responsible for the acts of their ministers. 
These are but samples of the many relics of former times, when 
governors did take an active part in directing legislation and ad- 
ministration, which they do no longer and which is now the duty 
of ministers responsible for every act or omission to the repre- 
sentatives of the people elected to Parliament or legislative assem- 
bly. In all Provinces but one we have only one house of legisla- 
ture; the Dominion still has a House of Commons elected and a 
Senate appointed by the ruling administration, i.e., the ministry 
for the time being. Quebec still has an elected legislative assembly 
and a legislative council appointed by the “Crown,” i.e., the min- 
istry; these appointed legislators in Dominion and Quebec are 
appointed for life. 

For some time, the Administration at Ottawa considered itself 
in duty called upon to scan the legislation of the provinces and 
disallow any act that seemed to be contrary to natural justice, 
such as infringement of private rights of property, etc., without 
compensation, ex post facto legislation, and other objectionable 
legislation. Practically, however, the power of disallowance has 
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been a dead letter for many years. At length, in 1908, the Minister 
of Justice (an Ontario barrister, by the way) laid down this 
principle: 

“It is not intended by the British North America Act that the power 
of disallowance shall be exercised for the purpose of annulling Provin- 
cial legislation, even though Your Excellency’s Ministers consider the 
legislation unjust or oppressive, or in conflict with recognized legal 
principles, so long as such legislation is within the power of the Pro- 
vincial Legislature to enact it.” 

In other words, the people of each Province should be allowed 
self-government and to have such laws as their representatives in 
the legislature consider proper for them. 

Since that time there has been no disallowance, except in legis- 
lation beyond the powers of the legislature. 

This is not unlike what took place in respect of the power “to 
disallow the Act” reserved in the B.N.A. Act to “the Queen in 
Council within two years after the receipt” of a copy of an act of 
the Parliament of Canada by the Secretary of State at Westmin- 
ster. This power has been exercised only once and, then, at the 
request of the ministry at Ottawa. Canada was left to pass such 
laws as she saw fit. Now, since Canada is a free and independent 
nation, one of the nations of the British Commonwealth of Na- 
tions, and no more subject to Britain than Britain is to Canada, 
there will never be any further interference with her legislation. 

In addition to the ordinary jurisdiction of the courts to deter- 
mine through litigation the validity of any legislation of Domin- 
ion or Province, the Dominion has provided that the Supreme 
Court of Canada shall pass on the validity of any legislation of the 
Dominion. Ontario has made similar provision for referring the 
validity of its legislation to the Supreme Court of the Province. 
By this legislation, the courts exercise a jurisdiction which the 
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mental notion of human dignity and worth, of marked individ- 
ualism, of a spirit of democracy as between man and man, high 
and low, rich and poor, was a marked trait of Spanish character 
from early times. It has persisted among those of Spanish descent 
in America. 

Local privileges were jealously guarded against encroachment, 
and the chief justice of Aragon had power to stay the illegal acts 
of the monarch. Law and respect for the law was the third ruling 
passion of the Spaniard of that day. Columbus’s men and the 
conquistadores and colonists who followed not only were imbued 
with the spirit of individualism, individual liberty, and regional 
personal law, but had an ingrained fondness for legal rituals that 
has never been equalled. 

Columbus’s sailors were, I do not doubt, deterred from carry- 
ing out their threatened mutiny by a knowledge of the legal pen- 
alties entailed by an infraction of the sea laws. On landing, Co- 
lumbus’s first act was to take formal possession of the newly 
discovered land by an elaborate procedure, charged with all the 
solemnities of the law and duly recorded by the notary. Similar 
“acts of possession” (very like those still in use today when gov- 
ernment grants of mines and public lands are made) were used 
by all the conquerors. In contrast to the later haphazard settle- 
ments in the British colonies, the founding of cities and towns 
was subject to minute regulation and accomplished by equally 
elaborate legal formalities. The detailed regulations for town 
planning’' have had a permanent influence, accounting for the 
similarity of the small Spanish American towns. Several of the 
conquistadores had been lawyers or students of law— Cortes, 
Quesada, Enciso, Pedrarias Davila— others found lawyers at hand 
to help them solve the legal problems created by their thirst for 
power. Cortes, faced with objections to the sufficiency of his 
power of attorney, resorted to the stratagem of having his powers 
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confirmed by the ayuntamiento, or municipal council, which he 
had set up. The civil wars in Peru had their origin in a boundary 
dispute between Pizarro and his rival de Almagro, and the re- 
fusal, on the ground of fraud, to abide by an arbitration award. 
The murder of Atahualpa was carried out, not without protest 
from those more respectful of the substance of the law, after go- 
ing through the form of a trial, sentence, and execution. Pizarro’s 
successor, Pedro de la Gasca, a learned and incorruptible lawyer 
to whom popular fame has not accorded the honor due, restored 
with consummate ability the reign of law where violence had 
prevailed. Unskilled in arms, he had on his side the majesty of 
the Law. The legal history of the conquest and early colonization 
would furnish many an interesting chapter. The problem then, 
as today in regions remote from central control, was to curb, 
under the reign of law, the rapacity and greed of the occasional 
bold and unscrupulous individuals. It is a tribute to the law that 
they showed at least an outward respect for it; a trait that has 
survived in their descendants — the modern dictators. 

The law of Spain that was brought to the colonies was a fusion, 
then almost complete, of Germanic and Roman elements with 
an injection of Arabic'^ and vestiges of early Celtiberian influ- 
ences. The Germanic elements were to be found in the Visigothic 
Code,^ the numerous fueros or special laws, charters, and customs 
of the nobility and towns and for Castile, the general Fuero or 
Fuero Real (1255), an early but unsuccessful attempt at unifica- 
tion, the Ordenamiento de Alcala (1348), the Leyes de Toro 
(1505), and the compilation of prior enactments, known as the 
Nueva Recopilacion (1567). The Germanic elements were espe- 
cially notable in the law of family relations, real estate, and in- 
heritance. The Roman-law influence found its supreme expres- 
sion in the famous Siete Partidas of Alfonso the Wise. This code 
or treatise was an adaptation of Roman law for practical use in 
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Spain. Published in 1263, it did not receive the force of positive 
law until 1348 (by the Ordenamiento de Alcala). Enacted as a 
subsidiai-y law, it rapidly gained preponderating influence, due 
to the predilection of judges and jurists for the Roman law. 
Roman law, soon after its revival in Italy, gained a firm foothold 
in Spain, from which it had never completely disappeared. The 
fame of the University of Salamanca (founded in 1243) was 
equal, if not superior, to that of the Italian imiversities. The great- 
est influence of the Siete Partidas was in the law of obligations 
and procedure. It is still a source of law frequently consulted 
in all Spanish countries and not without some importance in 
Louisiana."* 

The law of Spain was not uniform. It differed in the different 
Kingdoms, and locally, by virtue of the jueros or charters of 
special privileges and customs, in the different towns or districts. 
It was the law of Castile that was declared to be the law appli- 
cable in the Indies, but the majority of the immigrants were not 
Castilian, but from other parts of Spain. Naturally, they brought 
with them their local customs and the remembrance of their 
special fueros. Where the settlers were homogeneous, it is proper 
to surmise it was this personal law that they respected, not the 
dictates of the Castilian legislator. Their strong individualism 
might take the form of passive resistance to law imposed from 
above, and yet be not inconsistent with respect for what they con- 
sidered the true law. I am unable to cite authority, but I cannot 
escape the conviction that here is to be found the germ of many 
differences m the real law of the scattered republics, and also one 
of the original factors contributing to the spread of the antago- 
nism between the real law as lived, and loved, by the people and 
the law on the statute books.® 

For that is the heart of the problem, then and now. How can 
we reconcile and understand the curious combination of an out- 
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ward respect for legal formalities and rituals, evidencing a real 
reverence for law, and a complete disregard of the substance and 
essence of parts of the written law ? 

The Spaniards did not enter upon an uninhabited region. Their 
principal settlements were made where there was a dense Indian 
population, and precisely for that reason. The Indians were use- 
ful workers; by their labor, the conquerors could obtain from 
mine and field the wealth, and more important, the social power 
and prestige they sought. They themselves, and their descendants, 
disdained manual labor as unworthy of their ennobled estate. 
This Indian population had its own customs; in the Inca and 
Aztec empires, perhaps also among the Chibchas, Nicaraguans, 
Mayas, and others, there was a well-developed legal system — 
definite laws, independent judges, and, certainly among the 
Aztecs, lawyers. The Indian markets, which have persisted to 
this day practically unchanged in the small towns, were espe- 
cially well regulated; so were irrigation, land tenure, and inher- 
itance. In Peru, a feudal communistic regime prevailed. The 
Indian laws and customs have had a decided effect on the real law 
of the present day. For the purpose of better collection of taxes 
and of putting the Indians to profitable labor, the conquerors 
took over much of the tribal organization of the aborigines. The 
transition of the masses from their native overlords to the new 
Spanish masters was easy — and often to their advantage. The 
present-day hacienda is the lineal descendant of the Indian feudal 
estate. Land tenure as actually existing {not as found in the codes) 
has continued little changed, both in the relations of the Indian 
tenants or laborers to their white masters and in the Indian com- 
munities themselves. The record title to the land may be held 
nominally in the name of a chief man, but actually in a species 
of trust for the community. Other instances of the continued 
prevalence of the aboriginal law, known to the sociologist, ig- 
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nored by the book jurist, might be multiplied. Wholly apart from 
the few savage tribes that still roam the forests, large masses of 
the Indian population in the highlands of Central America, 
Colombia, Ecuador, Peru, and Bolivia, living among and ruled 
by the descendants of the Spaniards, have never been assimilated ; 
their adoption of Spanish law is as superficial as their Catholic 
religion. Representing in some countries fifty to eighty per cent 
of the total population, they are an unsolved problem. Here we 
have another instance generative of the contrast between the 
actual law and the law of the books. The Indian population has 
presented a stolid wall to the efiectivity of statutes. 

The fundamental Castilian legislation on civil, commercial, 
and penal matters, brought to the colonies, remained unchanged. 
The vast mass of orders, decrees, and regulations issued for Amer- 
ica were concerned chiefly with the administrative, fiscal, and 
ecclesiastical organization of the colonies, the conversion and edu- 
cation of the Indians, and their protection against exploitation. 
This confused mass of legislation was brought together in the 
compilation known as the Laws of the Indies.® This code was 
specific colonial law, but dealt very little with the private law 
aflecting the Spaniards among themselves, who continued to be 
governed by Castilian law as subsidiary to the Laws of the Indies. 
As far as concerned the Indians, the spirit of these laws was in- 
spired by the highest humanitarian motives. It was not an easy 
problem with which the Spanish legislator had to deal. It was 
solved, if not successfully at least better than in the English 
colonies and better than in preconquest days under native rulers. 
Survival, not extermination, has been the result, with grim pos- 
sibilities of predominance in the near future. 

The task these laws set was too diflScult of complete realization. 
The preambles to the different laws show repeated disregard 
and violation of many of them. In vain were penalties piled on 
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penalties, ranging from the comic to the extreme of cruelty. This 
faith in penalties has persisted in spite of its ineffectiveness. The 
severer the penalties, the more they were disregarded. The task 
of ruling the colonies from Spain was superhuman, yet the colo- 
nies could not be made self-governing. The Indians could not be 
left (as the sequel has unfortunately proved) to the mercy of the 
conquerors and settlers, nor, consistently with the noble purpose 
of Christianizing them and raising them to the level of European 
culture, could they be left to themselves. If the humanitarian pur- 
poses of the laws were not more effectively realized, if the rights 
of the Indians, nobly envisaged in the written texts, were in prac- 
tice given scant attention while their duties were rigorously in- 
sisted upon, the phenomenon is readily understandable. A few 
Europeans were in command over hordes of natives in vast terri- 
tories diflicult to administer and control, with few means of 
communication. How check abuses and punish the guilty.? The 
result was a constant attitude, on the part of the native Indian 
population toward their white or mestizo rulers, of suspicion and 
submissive terror, with occasional outbreaks of blind revolt. 
There is a wide difference of opinion today regarding the persist- 
ence and depth of this latent racial hatred and the danger of the 
Indian becoming menacingly vocal.’’ 

A measure, however, of self-government and democracy had 
been preserved in the typically Spanish institution of the munici- 
pal council, the ayuntamiento or cabildo. Much as the English- 
man took his common law to North America, so the Spaniard 
transplanted the ayuntamiento to the colonies. It was in the 
cabildos that the first cries of revolt were raised and independence 
declared (i8io). The municipalities were organized with a mayor 
{alcalde) and aldermen {regidores). Elected in the first instance 
(except in special concessions to new discoverers) by the resi- 
dents of the district, they generally elected their own successors 
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annually, but it was customary, when important matters were to 
be discussed, to call in all the leading persons of the community 
to an open meeting {cabildo abierio). The laws of the Indies pro- 
vided for a dmilar form of government for the Indian towns and 
mission settlements, with Indian alcaldes and regidores, elected 
armually in the presence of the parish priest. 

Brazil, of course, was governed by Portuguese, not Spanish, 
law. The Portuguese law did not differ very radically from the 
Spanish; Romanized earlier and more completely, it was freer 
from Gothic and Arabic influences. It had been codified, or 
rather compiled, first in the Ordenagoes affonsinas (144^1457), 
revised in 1521 as the Ordenagoes manuelinas, and finally in the 
Ordenagoes Philippinas (1603), also known as the Codigo Philip- 
pino. These last-named “ordinances” remained as the funda- 
mental civil law of Brazil until the adoption of the new civil code 
in 1917. 

In 1805, shortly prior to the declaration of independence of the 
Spanish colonies, a new compilation of Spanish law had been 
promulgated, known as the Novisima Recopilacion^ It was not 
put into effect automatically in all the colonies, but after inde- 
pendence was either expressly or practically recognized as em- 
bodying the Spanish law, which remained in force. However, it 
did not repeal but expressly left in force prior enactments. 

It would be difficult, without more extensive research than any 
one has yet given to it, to form an accurate idea of the administra- 
tion of justice in the colonies. On the whole, the audienciaf or 
highest courts of appeal in the vice-royalties and captaincies- 
general were made up of honest and impartial judges, learned in 
scholastic law, with a select and honored bar, the members of 
which were entided to many of the privileges of nobility .^° The 
chief defect was the interminable delay in litigation. Professor 
Ireland cites one instance wherein after fifty years the plaintiff 
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made a motion mildly complaining that it was time for a deci- 
sion. This tradition of delay has persisted to our day. Little has 
been done, in practice, to correct it. Reading the terms categori- 
cally prescribed in the existing codes of procedure, one admires 
the rapidity of process provided for, but the truth, alas, is far 
otherwise. 

Another defect was the system of multiple appeals. Invariably 
there were courts of second and third instance — sometimes more. 
In certain cases, appeals under one name or another went to 
Spain, tlie Council of the Indies sitting much like the Privy Coun- 
cil in England. 

This system of multiple appeals also has been inherited. There 
was an explanation for its existence in colonial days — the further 
one got from the capitals, the less able and the more subject to 
venality became the judges. In the remoter districts, removed 
from effective control, impartial justice was neither attained nor 
expected in the lower courts. This is still true. Decisions, except 
in clear cases where local opinion will not sanction glaringly un- 
just or illegal decision, will go occasionally by bribe, more often 
by personal favor and political influence. But in some of the 
smaller countries where the volume of legal business is not large 
and the judges are not overburdened, it is hard to see why appeals 
should not go direct to the supreme court, instead of having to 
pass through intermediate courts of appeal. 

In commercial matters, disputes in colonial days were settled 
more rapidly. The merchants not only formulated their own cus- 
tomary law, but organized their own courts. Spain’s contribu- 
tions to the law merchant were always of outstanding impor- 
tance. Barcelona claims the honor of originating one of the old- 
est and most famous codes, the Consulado del Mar (thirteenth 
century). The Ordinances of Burgos (1511, 1537, 1572) and die 
still more famous Ordinances of Bilbao (1737) were complete 
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and, for their time, remarkable commercial codes, from which 
much was adopted in other European countries. The Ordinances 
of Bilbao soon came to be the law merchant of the Spanish colo- 
nies and continued in force long after the independence; e.g., in 
Uruguay until 1865, Chile tmtil 1867, Paraguay 1870, Guatemala 
1877, and in Mexico as late as 1884. Book IX of the Novisima Re- 
coplacion (1805) compiled for the first time all existing com- 
mercial law, including many of the Ordinances of Bilbao. The 
decisions of the commercial court (consulado) of Bilbao enjoyed 
wide authority. Similar organizations of merchants and mercan- 
tile courts existed in America and appear to have functioned well. 
This may help to accoimt for the fact that Latin Americans have 
continued to maintain the needless distinction between “civil” 
and “commercial” law, with separate codes and embarrassing 
conflicts— a distinction of little value once commercial courts, 
with merchants sitting as judges and lawyers merely as advisers, 
were abolished. 

Burdensome restrictions on commerce existed, but they were 
persistently and flagrantly violated by continuous smuggling, 
contraband, and other illicit practices, often with the connivance 
of the officials charged with their enforcement. This aggravated 
the lawbreaking habit in matters not in harmony with the eco- 
nomic interests and temperament of the people. 

In addition to the reflex development of the law merchant, the 
Spanish colonies made a striking original contribution to the 
world in the field of mining law. The earlier ordinances were 
those of Peru (complete compilation, 1683) ; more important 
were the later ordinances of New Spain or Mexico (1783). The 
latter constitute the basic foundation of present-day mining codes 
of Latm America and oE our own Western mining law, and have 
greatly influenced the law throughout the world. They were the 
work of local people and adapted to local conditions, instead of 
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being either dictated from. Spain or servilely copied from foreign 
legislation. It was recognized that local conditions were totally 
different from those of the mother country. Hence they received 
and their successor codes have continued to receive, popular ad- 
herence. The same was true of other law which the colonists 
adopted for themselves — the law of the range and the roundup, 
the division of water, etc. 

At the time of independence, then, we find Spanish America 
governed theoretically by the extensive legislation of Castile and 
the special laws for the Indies, but only so much of this law was 
actually enforced as suited the colonists. In the two major indus- 
tries, mining and agriculture (including ranching), the law was 
in harmony with the facts. Land titles, for the Spaniards, were 
reasonably secure, and the land tenures and feudal relations of the 
Indians to their Spanish overlords were satisfactory. In commerce, 
also, relations between merchants were satisfactory; they disre- 
garded the government prohibitions as nearly as though they did 
not exist at all. On the other hand, the very rich and powerful 
were above the law; neither the criminal law nor the ordinary 
processes of the civil law were effective in reaching them. Abuses 
of this power were the exception, not the rule. Social and moral 
sanctions, the force of the opinion of neighbors and of the 
Church, the effective work of lawyers out of court were more 
binding than paper statutes and dilatory courts in procuring sub- 
stantially complete justice and equity among the colonists them- 
selves and a happy and prosperous existence. Fair treatment, ac- 
cording to the scanty light of the times and granting the validity 
of the premise that they were an inferior caste, was reasonably 
assured for the Indians. 

Dissatisfaction with the law was not among the causes of the 
movement for independence. The struggle was stricdy for no 
more than independence; it was in no way a revolution. There 
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was no mass uprising. It was an upper-class affair, pure and 
simple, though here and there one of lower rank distinguished 
himself. One must not be misled by the language of the early 
constitutions; they are aflame with all the principles of liberty, 
equality, and democracy of the American Declaration of Inde- 
pendence and Constitution and of the French Declaration of the 
Rights of Man. Adopted by idealistic but impractical men, these 
constitutions were litde suited to provide orderly government. 
The only practical basis for a measure of self-government and 
democracy, the traditional municipal ayuntamiento, was neg- 
lected in harking after foreign gods. The idealists, not without 
armed struggle, were thrust aside by the common-sense landhold- 
ing aristocrats. The only constitutions that stood the test of time 
were those of Brazil (1824) — a limited monarchy until 1889 — 
and of Chile (1833), which openly vested control of the govern- 
ment in a comparatively small number of ruling families. But 
what has been said of Chile, that it was, legally, “a government of 
the hacendados, by the hacendados, for the hacendados" became, 
in fact, contrary to the written theories of the constitutions, true 
of all the countries and is still true of some of them. Chile had 
long periods of orderly government unknown to the other repub- 
lics. They struggled with coups revolutions, dictatorships, 
and military rule for generations. The unsuitability of the writ- 
ten constitutions to the political conditions, the patent contradic- 
tion between the fundamental charter and the actual conduct of 
affairs, the open disregard of many provisions, while not primary 
causes, were contributing factors to the constant disorders. 

This constant civil disturbance was not propitious for the 
growth and development of either constitutional or private law. 
The courts might remain closed for years. Radical change of the 
old Spanish law was not an urgent necessity. So much of the old 
Spanish legislation as had been accepted in fact continued in 
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force for generations. There was no dissatisfaction with it in prin- 
ciple; its mass, its contradictions, its inaccessibility were the chief 
complaints.” It was to remedy these defects, ratlier than from any 
desire for fundamental law reforms, that the first codes were 
adopted. The Napoleonic codes, founded on Roman law and not 
so far removed from the Spanish law, were ready at hand and 
were adopted without much thought regarding their suitability 
to native conditions or to the Spanish mentality and traditions of 
the lawyers, judges, and people. The French civil code was 
adopted textually, in translation, by Bolivia (1830) and in the 
original by Haiti (1846) and imposed by the Haitians on Santo 
Domingo; it was not there translated into Spanish until 1884. 

In Peru, a complete civil code was promulgated in 1852, but the 
first independent civil code, marking a distinct advance in the 
law, was adopted in Chile (1855), drafted by a distinguished 
scholar, Andres Bello,” and revised by a commission which held 
over three hundred meetings. It maintained the fundamental 
principles of the Code Napoleon, especially as to the sanctity of 
the family and of private property, but made some important 
modifications to accord with the family relationships of the Span- 
ish law. It did not pretend to be an original work, but culled what 
appeared to be the best views of the commentators on the French 
code and of other modern Continental jurists. It was more com- 
plete than any other of its time and its draftsmanship is excellent, 
rivaling in clarity its model. Parts of it have been adopted by a 
majority of the Latin American republics, and it was almost 
textually adopted in Colombia (1873, 1887), Ecuador (1861, 
1887), and some of the Central American republics. The best 
commentary is by an Ecuadorian, Borja. 

President Juarez of Mexico in 1857 appointed an eminent 
lawyer. Dr. Justo Sierra (1814-1861) to draft a code; his project 
was based principally on the draft of a civil code for Spain by 
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Garda Goyena. The first two books, after revision by a commis- 
sion, at man y of whose sessions the Emperor Maximilian took an 
active part, were promulgated during the empire. After the fall 
of the empire, a new commission was appointed and its labors 
resulted in the Civil Code of 1870. A new code was promulgated 
in 1884.'^ 

The next civil code of interest was the Argentine (1869). 
Argentina, with the accession to the presidency of Bartolome 
Mitre, one of South America’s greatest statesmen, had entered 
upon the stupendous development of her vast resources, which 
has made her one of the great nations of the earth. The code was 
drafted by Dr. Vdez Sarsfield (1801-1875). Half of the articles 
were reproduced in some form or other from the Code Napoleon; 
other sources were the Chilean code, a draft for Brazil (1860- 
1865) by Teixeira de Freitas, “the most eminent constructive 
jurist of Latin-America,” French and Spanish commentators, 
and a few minor sources. The code was adopted by Paraguay 
(1887) and influenced the Uruguay code amendments and many 
of the later Latin American codes. Velez Sarsfield’s work is al- 
most wholly lacking in originality in the sense that every article 
of his code can be definitely traced to some preexisting foreign 
code or commentator. Where he exercised with success for the 
most part the highest talents of a jurist was in purifying his 
sources from contradictions and ambiguities, in choosing the 
provisions and interpretations best adapted to the peculiar prob- 
lems presented, and in setting forth complicated legal rules in 
clear and terse language. The fact that the code on the whole has 
well stood the test of time is a tribute to the skill and care with 
which the selection was made, and the remarkable progress of 
Argentina is evidence that it was suited to the needs of the 
country. 

No other civil code of the nineteenth century is worthy of spe- 
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dal mention. Some of them are bad specimens of pure scissors 
and paste. Their chief merit is that they did away with the cum- 
bersomeness of the old Spanish legislation. In many instances, 
they were not the work of the legislature, but promulgated by 
presidential edict — some cause of gratitude to dictators. Even the 
Chilean and Argentine codes were enacted under the persuasive 
influence of a strong executive. 

All these nineteenth-century codes were, viewed retrospec- 
tively, somewhat academic. They contain many provisions that 
are purely theoretical and not likely to be used in daily life or 
applied by the courts. In one respect, they were, however, fully in 
harmony with Spanish American ideas. Until very recent years, 
Spanish American home life had been well-nigh ideal. The social 
unit, for the purposes of the law, was not the individual but the 
family. The codes and laws generally cannot be fully understood 
if this fact is not borne firmly in mind. Marriage was the sacra- 
ment consecrated by the Catholic Church, an indissoluble tie. 
Absolute divorce was, therefore, not permitted — only separation 
or annulment by ecclesiastical authority. The family property 
was to be kept intact; the father and husband was in effect a 
trustee for the whole family; community of marital property"* 
(conjugal partnership), also for the benefit of the family as a 
whole, was the rule, but the husband had the sole management 
of the family property, the wife not being sui juris. Abuse of the 
husband’s trust was, in practice, exceptional. Disinheritance, ex- 
cept for grave cause, was not permitted. 

Another concept that may be said to underlie these earlier 
codes was that law was an abstract, logical science, identical for 
the whole world or at least the modern Roman-law world. All 
that a codifier was expected to do was to formulate the “best” 
legal rule and harmonize all provisions of the code. Eclecticism 
therefore came naturally. More attention was paid to the views of 
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Garcia Goyena. The first two books, after revision by a commis- 
sion, at many of whose sessions the Emperor Maximilian took an 
active part, were promulgated during the empire. After the fall 
of the empire, a new commission was appointed and its labors 
resulted in the Civil Code of 1870. A new code was promulgated 
in 1884."^ 

The next civil code of interest was the Argentine (1869). 
Argentina, with the accession to the presidency of Bartolome 
Mitre, one of Soutli America’s greatest statesmen, had entered 
upon the stupendous development of her vast resources, which 
has made her one of the great nations of the earth. The code was 
drafted by Dr. Velez Sarsfield (1801-1875). Half of the articles 
were reproduced in some form or other from the Code Napoleon; 
other sources were the Chilean code, a draft for Brazil (1860- 
1865) by Teixeka de Freitas, “the most eminent constructive 
jurist of Latin-America,” French and Spanish commentators, 
and a few minor sources. The code was adopted by Paraguay 
(1887) and influenced the Uruguay code amendments and many 
of the later Latin American codes. V^ez Sarsfield’s work is al- 
most wholly lacking in originality in the sense that every article 
of his code can be definitely traced to some preexisting foreign 
code or commentator. Where he exercised with success for the 
most part the highest talents of a jurist was in purifying his 
sources from contradictions and ambiguities, in choosing the 
provisions and interpretations best adapted to the peculiar prob- 
lems presented, and in setting forth complicated legal rules in 
clear and terse language. The fact that the code on the whole has 
well stood the test of time is a tribute to the skill and care with 
which the selection was made, and the remarkable progress of 
Argentina is evidence that it was suited to the needs of the 
country. 

No other civil code of the nineteenth century is worthy of spe- 
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legal rule and harmonize all provisions of the code. Eclecticism 
therefore came naturally. More attention was paid to the views of 


54 LAW: A CENTURY OF PROGRESS 

foreign jurists than to practical necessities and actual conditions 
of life and social customs in each country. They contain, for in- 
stance, elaborate provisions for antenuptial contracts and the 
wife’s dot; in fact, neither has entered into Spanish American 
social customs. Marriages are love affairs or for social prestige, but 
with little thought to property. 

The codes paid little regard to the interests of the vast mass of 
the population— the Indians, the Negroes, the small farmers, the 
petty traders. The codes were largely for the upper classes only, 
especially the landed aristocracy — not consciously or intention- 
ally so, but as a result of abstract theories and copying from Euro- 
pean jurisprudence. Even for the landed interests, they were in a 
few particulars insufficient. Colonial titles were often vague, 
boundaries indefinite; estates passed on from generation to gen- 
eration without partition proceedings; indivisos became the rule. 
No realistic view of this difficult situation was taken. In several 
countries, wholly apart from the social-political necessity of agra- 
rian reform, the land laws need revision. 

These codes, as regards the inviolability of both property rights 
and family relations, were extremely conservative and followed 
canon law and the closely allied natural-law concepts. They have 
in general suffered few direct amendments, but from time to 
time, especially when anticlericals gained political power, special 
statutes have been passed modifying certain provisions of the 
codes. Among these may be mentioned laws making civil mar- 
riage compulsory and permitting divorce (sometimes later re- 
pealed), and one curious instance, counter to the contemporary 
trend of thought, permitting full testamentary liberty to dispose 
of property, subject to the obligation to furnish support to needy 
descendants, etc."'^ This is said to have been due solely to the influ- 
ence of a single high official who had quarreled with his family.'"* 
But, in general, modern “liberal” ideas did not begin to assert 
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tliemselves until well into the twentieth century. Of late years, 
there has been an increasing tendency to make civil marriage 
compulsory,'^ to permit divorce even by mutual consent,'® to 
enact legislation regarding married women’s property and either 
enlarging their legal capacity or making them fully sui juris to 
liberalize the treatment of illegitimate children, “ to enact restric' 
tions and limitations on the use of property,'' to favor tenants 
rather than landlords," and in general to enact social and labor 
legislation on a broad scale.'^ 

Of the modern civil codes, we must mention the Spanish Code 
of 1889, in force in Cuba, Porto Rico, and the Philippines, and in- 
fluential in all later legislation in Latin America; the Panama 
Code of 1916 ; the Brazilian Code of tlie same year ; and finally tlie 
recent Mexican code, in many respects profoundly revolutionary. 
The Venezuelan Code of 1916 is modeled generally on the Italian 
code, and the first part (1931) of a new Guatemalan code in 
course of preparation is inspired in part by the German code. 

The first draft for the Brazilian code was made by Teixeira de 
Freitas (1860-1865) and published by him under the modest title 
of Sketch {Esbogd) iot a Civil Code. His view that it was neces- 
sary to combme the civil and commercial codes has, unfortu- 
nately, not been followed either in Brazil or elsewhere. The 
project dragged along under one commission and another, until 
Clovis Bevilaqua took it in hand (1899); Bevilaqua’s draft was 
subject to exhaustive examination, discussion, criticism, and re- 
vision."* It shows the influence of German legal science, but was 
still strongly conservative, not innovating hastily on die legal 
traditions of the country. While giving to married women greater 
equality than previously existed, marriage remained indissoluble 
and liberty of testamentary disposition was restricted, where 
there were forced heirs, to one half the estate. 

The Panama code permitted absolute divorce, even by mutual 
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consent, and disinheritance, subject to the duty of support, but in 
most respects followed closely its models (the Spanish Code of 
1889, tlie former Colombian code that had continued in force, 
and other codes) and is not innovatory. 

With the Mexican code, we enter into a different concept of 
law. It is not a mere liberalization, but a radically new concep- 
tion of law and codification. It is an attempt, long delayed, to 
carry out in private law the revolutionary constitution of 1917. 
Half of the articles, it is true, are carried over from the former 
code, but in contrast to all previous Latin American codes, it is 
not based on the idea (implicit in the others) that it is dealing 
primarily with a propertied class, but on the contrary it recog- 
nizes that the bulk of the Mexican population is as yet made up of 
the ignorant and illiterate poor. Ignorance of the law may be an 
excuse.'® The concept of property is no longer that of the French 
code, an absolute right of the owner to do what he pleases with 
his own, but on the contrary property is vested with a social pur- 
pose and is fully subject to limitations and reservations, impos- 
able not only by statute, but by the courts, in the social interest.'® 
On the human side, men and women are given full equality (this 
had been accomplished largely by the Carranza decree of 1917 on 
family relations) ; divorce is permitted and the grounds enlarged 
(including mutual consent) ; a medical certificate is prerequisite 
to a marriage license; civil marriage is obligatory; homesteads 
are provided for;” the lessee is favored; new liabilities for torts 
arc imposed; the concept of unjust enrichment is enlarged in 
favor of the poor;'® and generally, without elaborating the de- 
tails, the spirit of modern revolutionary legislation is evident 
throughout the whole code.'® 

The constitution of 1917, this civil code, and other recent Mexi- 
can legislation are making a profound influence on Spain and on 
all the Latin American countries. The intelligentsia of man y of 
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the southern countries, self-appointed labor leaders, university 
students, and young professors look to Mexico as an example and 
inspiration. Extreme nationalism has been a predominant feature 
of legislation everywhere in the last few years. Anti-imperialism, 
anticapitalism are rallying cries. The rights of the Indians are 
vociferated by their volunteer spokesmen. The Mexican revolu- 
tion was not, however, an industrial proletarian revolution but an 
agrarian one. Severe agrarian legislation was passed, but the agra- 
rian movement is now waning. Many vast estates have been left 
practically intact, and the fundamental relations of fatron and 
feon have been little changed in practice. Barring the increasing 
frequency of strikes imposed from outside and of labor demands, 
and the increasing burden of taxation, life goes on much the same 
as before in Mexico and Latin America generally. The dire effects 
that were predicted by the conservatives have failed to material- 
ize. It takes more than legislation, inconsistently enforced, to 
change the traditions and customs of generations. Court and ad- 
ministrative decisions are still based largely on personal favor- 
itism. We see once more the outstanding characteristic in Latin 
American history— tire contrast between the written texts of the 
constitution and statutes and the daily life of the law as exempli- 
fied in current dealings between man and man. 

As in colonial days, we find social sanctions happily more effec- 
tive than legal sanctions. Most of the actual life of the law lies 
wholly outside the statute books and law reports and is to be 
found only in customs and traditions and in business usage. Hun- 
dreds of laws on the books have never been carried out in practice 
and thousands of rules have litde bearing on daily life. On the 
other hand, the courts are neither a source of law nor looked to 
for its enforcement. By and large, the Latin Americans are not 
litigious. Their sense of personal dignity, th.tkfundonor,isohtn 
a bar to enforcing their rights by litigation and their general atti- 
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tude toward the courts and trial lawyers is defeatist and pessi- 
mistic. No adage is more frequently heard or carried out than that 
a bad settlement is better than a good lawsuit. Public opinion, and 
tile private advice of trusted lawyers, leads the mass of the com- 
munity to do the right thing, to respect rights and perform duties, 
to iron out disputes by friendly negotiation or arbitration, and to 
carry out, not neglecting solemn formalities, its conception of the 
real law that it has inherited, accepted, and respects. 

This Latin American system of law cannot be dismissed a priori 
as inferior to ours. It has worked, for a hundred years, reasonably 
well. Daily life has been maintained among the ruling class fully 
as happy, prosperous, and frictionless as ours and less litigious. 
Public opinion, acting directly, has recognized law and enforced 
the legal rights of parties. Lawyers are necessary, but is it true, as 
generally, supposed, that courts are absolutely essential to the 
functioning of a system of law } Our system presupposes enlight- 
ened and independent courts. A judiciary possessed of the neces- 
sary character can be maintained only by the force of preponder- 
ant public opinion. If that breaks down, the system would break 
down. Why cannot public opinion, then, act directly to enforce 
the legal system, instead of indirectly through courts .? 

But a crisis has now been reached in Latin America. Family ties 
are disintegrating, the moral influence of the Church is waning, 
neighbors are no longer social equals and friends but heteroge- 
neous groups or soulless corporations, the old human bonds be- 
tween master and servant are giving place to inchoate industrial 
relationships. The courts as now constituted are of a caliber inade- 
quate to step into the breach. To build up an enlightened and 
independent judiciary, in which the public may repose full con- 
fidence, basic ameliorations in education for character and in the 
social structure are indispensable. Training for a new law is only 
a part, a small part, of a vast educational need. It may well be 
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tliat law reform will be won on the new football fields of South 
America, 

We have given preferential treatment to the civil codes because 
they form the basic common or general law. The new constitu- 
tions^® embody aspirations but are not self-enforcing. They must 
be carried out by statutes, and statutes in turn by executive regula- 
tions. In this slowing-up process, conservative tendencies show 
themselves. We are, therefore, justified in passing more lightly 
over the constitutions and the other codes in order to bring this 
article within reasonable compass. 

Of the mercantile codes, the first were either reproductions of 
the French^' or of the valuable Spanish Code of 1829.^® For the 
most part, as we have noted, tlie Bilbao ordinances continued in 
force. The Brazilian code (1850), based on the French, Spanish, 
Portuguese, and Dutch codes, and to a certain extent incorporat- 
ing British law and practice, was a good one for the times and, 
with amendments, is still in force. Its practical value has been 
enhanced by Orlando’s commentaries, which have run through 
several editions. The later codes in other countries^^ were not espe- 
cially meritorious. Many were already antiquated when adopted. 
Changes in business methods and practices were ignored. With 
the enactment of the new Spanish code in 1885, which has been 
closely followed,®'^ an improvement set in. Nevertheless, Latin 
American jurists until very recently have never shown much 
interest in or seem to have well understood business conditions. 
Traders were better off left to their own devices and to mercantile 
customs, for the effective legal force whereof several of the codes 
fortunately left ample provision. A keen business man in Latin 
America is often a better practical lawyer dian his legal adviser. 
As business, especially international trade, has been largely in the 
hands of foreigners, it is in the field of mercantile law and closely 
allied topics of the civil law that the influence of the common law 
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has exerted itself most strongly; negotiable instruments, ware- 
house receipts, bills of lading, insurance, chattel mortgages and 
crop liens, conditional sales, corporate securities, and banking all 
show directly or indirectly the influence of tire common law. Our 
Uniform Negotiable Instruments Law has been adopted by Pan- 
ama“ and Colombia;^® Panama’s corporation laws are based on 
Arose of the United States; the monetary and banking laws of the 
countries visited by commissions headed by Dr. Kemmerer are 
closely modeled on American law; Panama some years ago incor- 
porated into her legislation our law of express equitable trusts 
{el nuevo fideicomiso^'^), and Mexico did so the following year^® 
and more recently in the Law of Credit Instruments and Opera- 
tions.® Porto Rico presents an interesting example of a fusion in 
progress between civil and common law. The American military 
government in Cuba and Santo Domingo also introduced many 
reforms and new methods by executive order, later kept in force 
in the legislation of the republics. 

The bankruptcy provisions of the old commercial codes never 
worked well. It has generally been the practice for creditors to 
work out plans for liquidation and settlement of estates without 
resort to the courts. Here again the force of public opinion in the 
trading community has shown itself strikingly to be the real law 
rather than the statutory provisions. Of late years, there has been 
in many countries a complete change of the bankruptcy laws.‘'“ 

Of the penal law, I hesitate to speak for lack of personal experi- 
ence in the field. Ineffective as it was in colonial days, it certainly 
has been more so in most countries since independence. The old 
Aztec criminal law seems to have been superior to any thin g 
known since. In one or two countries even today notorious crimi- 
nals are freely at large and the community is not the least bit 
shocked; it is not only the rich and powerful who now escape, but 
even the lowly manage to find intriguing influence to help them 
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evade prosecution. Dictators do not hesitate to commit abuses 
against their political enemies — exile is mild; murder under tlie 
pretext of the ley de juga is resorted to.''" But political prisoners 
are in a class apart. In the more advanced countries, however, 
important contributions have been made to criminology, and 
recent penal codes'"” are modern, progressive, and, I understand, 
reasonably well carried out. 

The Spanish criminal law continued in force until lately in 
many countries (in Mexico until 1871 and in Chile as late as 1874, 
with a few amendments to remedy the most glaring defects) . The 
first nation to adopt a new penal code was Brazil (1830). This, a 
progressive code for its day, and the other codes of the nineteenth 
century, which were greatly influenced by it, were based on the 
principles of the utilitarian and classical schools of penal law 
(Beccaria and his followers, Bentham, etc.), the concepts of the 
French Revolution, and the liberalism of the day. They were 
copied principally from the French code of 1810 and the Spanish 
codes of 1822 and 1848, again without much regard to local condi- 
tions. The Dominican code (1882) is essentially the French code, 
with amendments. A crime is looked upon and defined, gener- 
ally, in these codes as a voluntary act disturbing social order and 
requiring punishment. Exculpatory, attenuating, and aggravat- 
ing circumstances of criminal liability are defined and applied, 
based on facts relating to the act or to the mental condition (lack 
or diminution of will) of the criminal and his greater or less 
menace to society, He is presumed to be a free agent; the purpose 
of punishment is to reestablish die moral equilibrium disturbed 
by the crime and to protect society by the correctional and exem- 
plary power attributed to punishment. The influence of the com- 
mon law is evident only in the adoption, in many countries, of a 
modified jury system.''® The later codes are due chiefly to the 
influence of the Italian Griminologists (Lombroso, Ferri, Garo- 
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falo); the Argentine (1922), Peruvian (1924), Mexican (1929), 
Spanish (1932), and Uruguayan (1934) adopted some revolu- 
tionary ideas. The Argentine code provides for suspended sen- 
tences, fines, and detentionathomeinlieuof brief imprisonment; 
it introduces measures for the prevention of crime and asylums 
for habitual drunkards; poverty or difficulty in gaining a liveli- 
hood is an attenuating circumstance; the defense of temporary 
insanity, etc., is liberalized; abortion is permitted in certain cases; 
greater freedom is left to the judge. The Peruvian code (1924) 
was a reaction against the rigid code of 1864. It avoids dogmatic 
definitions, simplifies the system of punishments and makes them 
more elastic; die death penalty is abolished; indeterminate and 
suspended sentences are provided for and greater discretion is 
left to the judge; a state of need is an attenuating circumstance; 
ignorance of the law is an excuse for acts not in violation of fun- 
damental morality; fines are imposed according to the income of 
the defendant and time is allowed within which to pay them. The 
theory of punishment, as stated in the report recommending the 
bill, is that “punishment is not imposed for die sake of punishing 
but as a measure of social security to the limit in which the public 
emotion aroused by the crime and the defense of the public con- 
cur. This limit can only be fixed by the psychology of the delin- 
quent himself.” 

In Colombia (1920), Chile (1928), and several other countries, 
children’s courts have been established and the judge bases his 
decisions on the rules of equity and the good of the child rather 
than on the rigid texts of the law. 

It was in the field of civil procedure that the slowest progress 
was made in the gradual emancipation from the Spanish law. 
Codes of civil procedtue were generally the last to be adopted. 
The French code would have been too violent a wrench from 
actual practice. Again Spain furnished the model (1855, 1881). 
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These codes have formed the fundamental basis of Latin Ameri- 
can codes.'*'* The procedure is still everywhere unnecessarily com- 
plicated — too much paper work; practically no oral proceedings 
whatever. The merits are beclouded by technicalities. Cases turn 
on forrualities and points of law; the careful preparation of evi- 
dence, the chief concern of die common-law lawyer, tends to be 
neglected by the Latin American advocate. Many of the codes 
contain curiously antiquated provisions regarding die testimony 
of witnesses, looked upon with suspicion. Our full and free direct 
and cross-examination in open court is unknown, except in crimi- 
nal cases. The procedural codes still follow the main lines of the 
thirteenth century, faithfully adhered to in Spain in the codes 
above mentioned. 

The powers of the courts are restricted both by rigid code pro- 
visions and by an inherited tradition. In Spain, only the text of die 
statutes was the law; judicial precedents were not preserved or 
considered of authority; officially, resort to commentaries or the 
opinions of jurists was discouraged or even prohibited; the inter- 
pretation of the laws, in case of doubt, was reserved to the king 
h im self.''^ Consequently, it was not customary to report decisions 
of the courts either in Spain or in the colonies; only one or two 
commentaries on decisions of the audiencias were written; nor 
are any published reports available until generations after inde- 
pendence. Indeed, few reports except of the supreme courts are 
published to this day, and in some countries even these are issued 
only after several years’ delay. In the last few years (following 
modern French influences) greater attention is being paid to 
precedents, thus paving the way for the development of a truly 
nationallaw. 

In the dearth of published reports of the courts, and in view of 
the fact that the codes are m such large part of foreign origin, the 
Latin American lawyer is compelled to resort to comparative law. 



Nowhere else does comparative law become of such practical 
value. Nearly every treatise of note is a comparative law study, 
and the contribution of Latin American law to this field of juris- 
prudence is of high merit. The shelves of prosperous lawyers are 
filled with foreign books. In the bookstores one is apt to find a 
more extensive stock of French books and of translations into 
Spanish from all Continental languages than of national law 
books. The lower and intermediate courts, on the other hand, are 
rarely, if ever, supplied with adequate libraries, and the judges are 
too poorly paid to buy books. Except with a few enlightened and 
well-educated judges, comt decisions are not directly influenced 
by foreign law to the extent one might expect. They turn, rather, 
on refined, generally casuistic, and narrow interpretation of ar- 
ticles of the codes and statutes, which does not help the evolution 
or growth of the law. It is to the universities, not the courts, that 
one looks for progress. Practical conditions and business require- 
ments are rarely taken into account. Equity is unknown in their 
judgments. The ecclesiastical courts did not lend equity to the law 
as they did in England. There is a recent tendency, but not as yet 
strongly marked except in the late penal codes, to give the judge 
greater latitude. Can he be trusted with it ? We revert to the prob- 
lem that confronted the Spanish Crown. 

Together with an interest in comparative law, it was natural 
that the Latin American jurist should be devoted to international 
law, private and public.^® While trade between the countries 
themselves has not been very important, their citizens moved 
freely from one country to another, intermarriages were a daily 
occiurence, and the immigration of foreigners and of foreign 
capital was constantly encouraged until recent years. Hence, the 
field of conflict of laws was always of practical as well as theoreti- 
cal interest to the lawyer. Numerous treatises were published, 
some of outstanding merit— to mention only a few: Calvo, Al- 
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corta, Calandrelli, and Zebalios of the Argentine; Bevilaqua and 
Rodrigo Octavio of Brazil; Elmore of Peru; Alvarez of Chile; 
Restrepo Hernandez and Antonio Jos6 Uribe of Colombia; 
Matos of Guatemala; Perez Verdia of Mexico; Ramirez of Uru- 
guay; and, above all, Bustamante of Cuba. As early as tlie Con- 
gress of Panama (1826), the idea of a uniform code of interna- 
tional law was broached. It took more definite root with a con- 
gress held in Lima in 1879, at which six States were represented 
and two treaties drafted, one on civil, one on commercial law. Of 
outstanding importance, both tlieoretically and practically, was 
the Congress of Montevideo in 1889, which drafted treaties on 
civil, commercial, penal, and procedural law, on patents and 
trade-marks, and on the exercise of the liberal professions. These 
treaties became law in the Argentine, Bolivia, Paraguay, Peru, 
and Uruguay. The Pan-American Conferences gave constant 
attention to the subject of codification of private international 
law. The labors of the International Commission of Jurists were 
interrupted by the World War but were renewed shortly after- 
wards and culminated in tlie approval at the Sixth Pan-American 
Conference, Havana, 1928, of the draft code, largely the work of 
Dr. Bustamante and ofiEcially named in his honor the Bustamante 
Code. It has been ratified by Cuba, Brazil, Santo Domingo, Pan- 
ama, Guatemala, Nicaragua, Haiti, Peru, Costa Rica, Honduras, 
Chile, Salvador, Ecuador, V enezuela, and Bolivia. 

The code is extensive, 437 articles divided into a preliminary 
title and four books, viz., on civil law, including nationality; mer- 
cantile law; admiralty and air law; and procedure, including ex- 
tradition. Criticisms can, of course, be made, but it must be borne 
in mind that in a few particulars it was necessary to abandon both 
pure theory and the best practical r ule in order to attain a working 
compromise that would be acceptable and reconcile conflicting 
views firmly established in the laws of some countries. The great- 
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est rock was that which had split the Montevideo conference: 
whether die general criterion should be that of nationality, domi- 
cile, or territoriality. We cannot here discuss the code in detail. Its 
merit has been universally recognized and it is safe to say it is the 
greatest constructive contribution to the thorny subject of conflict 
of laws since the publication of Stoxy's Commentaries on the Con- 
flict of Lam. Its value has since been enlianced by the publication 
of Dr. Bustamante’s treatise — ^now the premier work on the 
subject.'’®' 

To public international law, Latin America’s contribution 
has been no less noteworthy. Devotion to international law was 
an inheritance from Spain. Spanish jurists, precursors of Grotius, 
were die founders of modern international law — ^Vitoria (1480- 
1546), Suarez (1548-1617), Soto (1494-1570), Arias de Valderas 
(fl. 1533), Ayala (1548-1584). The subject never ceased to hold 
the interest and attention of Spanish lawyers. It is true that Spain, 
having attained priority by conquest in die New World, was 
interested in maintaining the status quo and that development 
of international law seemed helpful to the preservation of her 
vested rights, but this fact must not blind us to the high Christian 
ideals that inspired her jurists. A traditional feeling for inter- 
national law became rooted in her jurisprudence and was trans- 
mitted through the colonial era to the new republics. Having 
sprung from a common source, closely bound in many ways 
yet faced after independence with perplexing boundary dis- 
putes and other international-law problems concerning questions 
of citizenship, navigation, and land transit, and later, in the course 
of turbulent days, with claims of foreigners, it was natural that a 
keen feeling for international law should be maintained. Inter- 
national law was taught in the universities from the earliest days. 
Not only writers of merit but diplomats of the first rank sprang 
up in all countries. We can mention only a few: Calvo, Drago, 
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and Alcorta of tJie Argentine; Rio Branco, Ruy Barbosa, Pessoa, 
and Rodrigo Octavio of Brazil; Bello and Edwards of Chile; 
Tovar of Ecuador; Antonio Jose Uribe and Perez Triana of 
Colombia; Mariscal of Mexico; Maurtua of Peru; Seijas of 
Venezuela; and Bustamante, again, of Cuba. Until the twentiedi 
century, Latin Americans had been well-nigh ignored in inter- 
national conferences. When they were invited to attend, starting 
with the Second International Peace Conference of 1907 at The 
Hague, they surprised dieir European colleagues by their learn- 
ing, oratory, and ability, and infused a fresh spirit, inspired by 
practical idealism, into the routine of such conferences. Their 
keen participation in international affairs has not waned, and, in 
practice, they have been leading exponents, by treaties, of closer 
commercial understandings, extradition, international arbitra- 
tion, and in general of the peaceful setdement of disputes. South 
America feels a continental solidarity for the cause of peace, and 
when armed clashes occur between nations (as in the recent 
Leticia and Chaco affairs), die continent is shocked and die pres- 
sure of continental opinion brought to bear. 

Latin America has made distinct and valuable contributions to 
the progress of world law in the fields of mining, comparative 
and public and private international law. Its contribution to other 
fields has been small, in part because the work of its eminent 
jurists and criminologists has passed unnoticed, in part because it 
is relatively insignificant. In these other fields, it must create truly 
national laws, not mere copies of other systems, and must solve its 
own problems, by a thorough and unprejudiced study of local 
needs and conditions, before it can be expected to add materially 
to legal science. In these other fields, Latin America’s chief value 
to the student is as an object lesson on the futility of legislation 
that is not suited to racial and local 

The impact of modern industry in recent years on a rural. 
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feudal economy is producing the usual strains and stresses. There 
is a new ferment in political and social life, different in charactei 
from the old struggles of parties and leaders. It is inevitable that 
die rush to adapt the law to the times should often be led by rash 
and immature youth, inspired by progressive ideals, imbued with 
a crusading spirit, zealously aware of the general problems, but 
insufficiently acquainted either with the processes of the law or 
with the basic facts of business and industry. Their training in the 
universities for the most part has been too scholastic, too theoreti- 
cal, too superficial. The lack of a sense of humor, in other words 
of a sense of balance, is a striking characteristic and they are 
suffered by their elders to develop an exaggerated sense of self- 
importance. The greatest hope for the future is that the ferment 
has reached the universities and that there is an insistent demand 
for a thorough overhauling of methods, curricula, and objectives. 
The froth will subside. Latin America will soon come of age. It is 
not rash to predict that before the next centennial she will have 
added many noteworthy contributions to the law. 
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NOTES 

^ Laws OF THE Indies, bk. 4, tit. 7. 

^The Arab influence is especially strong in the law of waters, in farming leases and 
partnerships, and in the language of the law. The limited or special partnership, found 
today in all countries {sociedad en comandita—sociitS en comandite), possibly of 
Arabic origin, as also the joint venture {cuenta en participacion) and the bill of exchange. 
Arabic names for contracts, offices, and institutions are among the common words of 
Spanish law today, e,g,, alcalde, alguacil, alcaide, almacen, almoneda, alcabala, adttana, 
arancel, tarifa, ajmr, albacea, Sind many others; in many instances, the institution or its 
organization was taken over with the language. 

3 Fu£jto JuzGO, circa 694. 

4 Wambaugh Book Review; Scott’s transl. of Siete Parudas (1933) 46 Harv. L. Rev. 

1054. 

3 One or two writers assert that the origin of the disregard for enacted law was due to 
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the authority given (first by a royal cedula o£ 1528) to colonial officials to suspend, upon 
filing a suplicacion or appeal to the Crown, the application of any royal order in case its 
application would give rise to notorious scandal or irreparable injury, the formula used 
being ^obedecer, pero no cumplirJ* This phrase, erroneously understood and translated 
by most historians as “obey but not comply” really means “pay obeisance,” “render 
homage to.” Only in later times was its meaning cynically perverted. It was the proper 
procedure where royal orders arrived not properly authenticated with the seal of the 
Council of the Indies (Leyes de Indus, bk. 2, tit, i, laws 23, 39). The ceremony of 
obeisance to a royal order was an elaborate one. Similarly elaborate was the reception 
accorded to the Royal Seal on its arrival at a colony, 

^ Recopilacion be las Leyes be Indus (1680) (numerous editions). 

5 ' Many South American writers are extremely pessimistic about the Indian. The fol- 
lowing quotation is typical: “The Indian’s moral degeneration is such and his desire to 
be let alone so great that notliing — in case of a social revolution, for example — could be 
obtained from him that would be of any value. He would aspire only to get drunk and 
to sleep eternally in the arms of orgy and idleness.” Velarde, Patologia Indiana (2d ed. 
1933) 59* On the other hand, he has many warm defenders, almost admirers. 

® “The Nomsima Recopilacion, instead of serving to simplify the law, only embroiled 
it more. If chaos and anarchy were noted in the old Recopilacion, and frightful 

chaos are noted in the new.” 2 Pallares, Historia del Derecho Mexicano (Mexico 
1904) 93. 

9 The earliest audiencia established was in Hispaniola (Santo Domingo) by royal 
cedula of October 5, 1511. Extensive ordinances for its governance were issued June 4, 
1528, which were substantially like those in force for the chancelleries of Valladolid and 
Granada. Every detail of hours of attendance and order of business was minutely regu- 
lated, with penalties for nonappearance of the judges or of the lawyers, and tlie minutest 
details of the clerks’ duties, including an order that a clock be installed so that the pre- 
scribed hours of court might be duly kept (Laws of the Indies, bk. 2, tit. 15, 22, law 
II ). All matters not expressly provided for were to be governed by the laws and prag- 
mdticas oi Castille in conformity with the Leyes de Toro {id., bk. 2, tit. i, law i). The 
audiencia of ISlew Spain was created by royal cedula of December 13, 1527. Other 

were Cuba (1526), Lima (1542), Guatemala (1543), Guadalajara (1548), Bogota 
(1549), Quito (1563), Cuzco, Santiago de Chile (1609), Buenos Aires, and Caracas 
(1786). There were many curious prohibitions, e.g., suitors were prohibited from con- 
versing with the judges {oidores) or alcaldes in their houses or accompanying them or 
their wives {id. bk. 2, tit. 16, laws 52, 53). Elaborate codes of ethics were provided for 
lawyers, under pecuniary penalties as well as suspension or disbarment for violation 
{id. tit, 24). 

^®The same was true in Portugal and Brazil, where lawyers were also exempt from 
local taxes. For a valuable study of the history of the bar, see GuimarX.es de Souza, 0 
Advogado (Recife, 1935). The Code of Ethics of the American Bar Association has, in 
substance, been adopted in Brazil. A few notable lawbooks were written by colonial 
lawyers. The most valuable historically is Solorzano, PolItica Indiana (1647), diffuse, 
but an excellent picture of the law and its workings in the midcolonial days. The Com- 
mentaries of Gamboa (1717-1794), of Jalisco, Mexico, the leading lawyer of his era, on 
Mining Law (1771) are also highly meritorious. 

In the preamble to the decree providing for the Argentine code commission, it was 
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said among other tilings that the legislation tlien in force ' ‘contains laws passed during a 
period of time extending over many centuries, unknown to the people on whom they are 
binding, stored away in court archives or in the private libraries of a few individuals 
fortunate enough to possess diem as priceless curiosities. Society at large and very often 
jurisconsults and the judges themselves are ignorant of their very existence, and conse* 
quently the sudden and unexpected application of these laws is as inappropriate as it 
would be to adjudge matters by rules which have not been duly promulgated.” 

Andres Bello (1781-1865), a native of Venezuela, achieved fame as a classical 
scholar, teacher, and grammarian, as well as a codifier and international jurist. In his 
youth he had resided in London. He was the first rector of the University of Chile, 
founded in 1842, published a classic book on International Law (Bello, Principios de 
Deeecho de Gentes) in 1832 which largely influenced Wheaton, and was arbitrator in 
international disputes between Ecuador and the United States, and Peru and Colombia. 
His legal, literary, and cultural influence in Spanish America was great. He was never a 
practising lawyer. 

^3 The state codes have generally followed the federal codes, but there are some minor 
differences, which have to be watched for. Argentine, Brazil, and Venezuela, which also 
adopted the federal system, more wisely provided for the passage by the national con- 
gress of uniform civil and commercial codes. 

^ 4 The law of community property of matrimonial gains in our Western states and 
Louisiana is derived in large parr, especially as to the make-up of the common fund, from 
Spanish colonial law [McKay, Community Property (2d ed. 1910) 3 Family 
ownership is not like any modern form of ownership. The legitime of the modern civil 
law is the historic successor of ancient family ownership {id, at 16, 19). 

^ 5 Mex. Civ. Code (1884) Art. 3323, #. 

2 Pallares, op. czV. note 8, at 124. 

Paraguay, Dec. 2, 1898; Ecuador, Oct. 28, 1902; Peru (see laws on divorce, 
injra n. 18); Chile, Jan. 10, 1884,* partially relaxed Law 4808 of Feb. 10, 1930; Bolivia, 
Law of Oct. II, 1 9 II ; Decree, March 19, 1912, except as to Indians who are subject only 
to the canonical marriage; Decree, Aug. 31, 1920; Cuha,'l'a\y 29, 1918; Santo Domingo, 
Law 1044 oi ig2^y Salvador, Civ. Code (1904) 97 ff.; Honduras, Civ. Code (1906) 
94 i?*/ Uruguay, Civ. Code (1893) Art 81 -ff.; Venezuela, Civ. Code (1916) 64 §. 

^^ E.g., Bolivia, April 1$, 1932; Costa Rica Civ. Code (1886) Art. 80 ff,; Law 71 of 
1932; Law 206 of May 10, 1934; Ecuador, Oct. 28, 1902; Oct. 29, 1904; Sept. 30, 
1910; Guatemala, Feb. 12, 1894, Civ. Code (1926) 12% ff.; Haiti, May 10, 1920; Hon- 
duras Civ. Code (1906) 1^0 ff.; Mexico, of Family Relations 1917 and Civ. Code 
(1928) Art. 266 #.; Nicaragua, of July 28, 1894; Civ. Code (1904) Art. 160 
Panama Civ. Code (1917) Art. 114 ff.; Peru, Drew 6890, Oct 8, 1930; Law 7282, Aug. 
22, 1931; Laws 7893 and 7894, Oct. 8, 1934; Salvador, April 19, 1902, Civ- Code (1904) 
Art. 144 'ff,; Santo Domingo, June 2, 1897; Law 843 of 1935; July i, 1899; Uruguay, 
Oct 26, 1907; Civ. Code (1914) Art 186 July ii, 1910; Sept 9, 1913; Venezuela 
Civ. Code (1916) 188 ^ 5 ^. The only countries where divorce is not now permitted are 
Colombia, Brazil, the Argentine, and Chile. 

See DE LA Vega, Capacite de la Femme Mariee dans le Droit de l*Am^rique 
Latine (Paris, 1933)- Bolivia, Peru, Paraguay, Uruguay (altliough granting woman 

suffrage), and Venezuela still maintain the legal incapacity of married women. 

Guatemala, Nov, 30, 1890; Panama Civ. Code (1916); Mex. Civ. Code 


LAW IN LATIN AMERICA 75 

{1928); Bolivia, Dec. 27, 1882; Brazil, Const. (1934) Art 147; Colombia, Law 45 o£ 
1936, and see Law 32 of 1936. 

E.g,, Chile Const. (1925) (the exercise of the right of property Is subject to tlie 
limitations or rules required by tire maintenance and progress of the social system, and 
for such purpose the law may impose obligations or servitudes of public utility in favor of 
the general interests of the State, the health of citizens, and public well-being). Mexico 
Const. (1917) Art. 27 and Giv. Code, see infra note 29. Peru Const., infra note 30. 
Uruguay Const. (1934) Art. 31. 

E.g., Mex. Civ. Code, infra note 29. Argentine, Law 11,627 of 1932 (rural leases), 
Uruguay, Law 8742 of 1931 (arbitration boards to regulate rural leases). 

^3 For Workmen’s Compensation Acts, see U. S. Dept, of Labor; Bull, of U. S. 
Bureau of Labor Statistics No. 529 (1930). Illustrative of other laws on social legisla- 
tion (up to 1935) are: 

Argentina: Law 4661, Aug. 30, 1903; regulations, July 20, 1911 (Sunday rest). 
Law 5291, Oct. 14, 1907; regulations, Feb. 20, 1908; Law 11,317 of 1924, regulations, 
May 28, 1925; Law 11,932 of 1934 (restrictions on woman and child labor). Laws 9148 
of 1913, 9661 of 1915, 12,101 and 12,102 of 1934 (employment agencies) . Law 10,505 
of 1918, regulations, Dec. 30, 1918 (regulating homework) . Law 11,544 of 1929; regula- 
tions, March II, 1930, Jan. 16, 1933 (eight-hour day). Law 11,640 of 1932 (Saturday 
half holiday). Law 11,837 of ^ 934 (summer closing). Law 11,338 of 1926, decree Jan. 
15, 1934 (prohibiting night work in bakeries). Law 9677 of 1915, 11,393 of 1927 (cheap 
housing). Law 11,110 of 1921 (pension funds). Law 11,933 of 1934 (protection to 
maternity). Law 10,824 t)f 1917 (homestead). Law 10,903 of 1919 (custody of infants). 
Bolivia: Law of Nov. 21, 1924; regulations, March 16, 1925 (medical assistance, one 
montli’s additional pay a year, if employer has made a profit, discharge benefits). Law 
of April 18, 1928 (occupational diseases). Decree May 28, 1927 (prevention of acci- 
dents). Law of Jan. 25, 1924; Decree July 21, 1924 (obligatory savings). Decree July 7, 
1928 (laborers’ insurance). 

Brazil: Jan. 5, 1921; May 22, 1922; Nov. 26, 1923 [protection of abandoned minors 
and tlie Const. (1934) Art. 1 15 ff.]. 

Colombia: Law 78 of 1919 (legalizing and regulating strikes). Law 21 of 1920 (arbi- 
tration of labor disputes). Law 83 of 1931 (labor unions). Laws 37 of 1921, 32 of 1922, 
44 of 1929, 133 of 1931 (obligatory insurance). Decree 800, May 4, 1932 (regulations). 
Law 83 of 1923, 73 of 1927 (Labor Bureau). Law 15 of 1925 (factory hygiene). 
Law 48 of 1924, 9 of 1930 (protection to children and regulation of child labor). 
Law 57 of 1926, 72 of 1931 (Sunday rest). Decree 1278 of July 23, 1931 (regulations). 
Law 10 of 1934 (clerks’ contracts and compensation on discharge). Law 8 of 1935 
(employees’ contracts and discharge benefits). Laws 70 of 1931, 91 of 1936 (home- 
steads). Law 66 of 1936 (obligatory employees’ savings) - 

Cuba: Law of May 18, 1922; Decree 2302 of 1925 (regulating female labor and 
providing for employment of at least 50 per cent of female labor in certain classes of 
■shops). Law June 2, 1928 (prohibiting night work in bakeries). For the recent extensive 
social legislation, see report accompanying Code of Social Defence (3d ed. Havana, 
1936), 38 #. 

Ecuador: 1921, 1927 (restricting employment of women under 18 and providing for 
protection of maternity). 

MeAT/Vo: Const. (1917) Art. 123 (eight-hour day; prohibition of night work for 
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women and children; Sunday rest; share in profits, right to strike; three months’ dis- 
charge payment) . 

Panama: Law 23 of 1930 (protection to maternity). Law 56 of 1930 (venereal con- 
tagion a crime). Law 29 of 1930 (workmen’s health protection). 

Peru: Law 3010, Dec. 20, 1918 (compulsory day of rest). Law 2851, Nov. 25, 1918; 
Law 4339, March 26, 1921 (woman and child labor). Law 2285, Oct. 16, 1916 (regula- 
tion of Indian labor). Law 4916, Feb. 1924; 5 ^ 66 , March 5, 1925; Law 5119, June 
i5j 1925; Law 6871, May 2, 1930 (clerks’ insurance and compensation on discharge, 
and providing for special labor judges). Cf. the conservative law 7166, May 28, 1931, 
whereunder every declaration of a strike automatically suspends constitutional guaranties. 

Uruguay: Dec. 21, 1934 (old-age pensions). Law 8797 of regulations Jan. 14, 
1932 (Saturday half holiday). 

The recommendations and conventions of the International Labor Organization of 
Geneva have been adopted by many Latin American countries. A Chilean jurist, Poblete 
Troncoso, has taken a very prominent part in tliis organization. Cuba very recently 
(Jan. 1936) has adopted three of these conventions on minimum wages, hours of work, 
and minimum wage for child laborers. 

24 its long preparation, in the fact that leading jurists of the country took part in 
its discussion and elaboration, in the minuteness with which every provision was ex- 
amined, may be found the explanation for the excellence of the Code, While not so 
monumental in the evolution of law as the enactment of the French, Italian, or German 
civil codes, it is nevertheless a remarkable work of codification.” Borchard, Guide to 
THE Law and Legal Literature op Argentine, Brazil and Chile (1917) 244. 

The former general rule that ignorance of the law does not excuse noncompliance 
is repeated, but it is added, however, that the judges, in view of the notorious intellectual 
backwardness of some persons, their remoteness from means of communication, or their 
pitiable economic situation, may, if the attorney general agree, exempt them from the 
penalties they may have incurred by failure to comply with a law of which they were 
ignorant, or, if feasible, may grant tliem time within which to comply — always provided 
laws directly affecting tlie public interest are not involved (Mex. Code Art. 21) . 

Article 27 of the Constitution of 1917 provided, alia: “The Nation shall have 
the right at any time to impose such limitations on private property as the public interest 
may require.” The fundamental principle laid down in the Code is “The inhabitants of 
the Federal District and Territories are obligated to carry on then activities and to use 
and dispose of tlieir property in such manner as not to injure society (la colectividady\ 
(Mex. Code Art. id). Numerous later articles contain frequent detailed applications of 
this principle. 

The Constitution provides: Local laws (z.<?./ state laws) shall organize the home- 
stead, determining the property which shall constitute it, on the basis that it shall be 
inalienable and not subject to any attachment or encumbrance whatsoever (Const. 
Art. 27 ^.). Tit. Six, Art, 123, par. 28, repeats this provision, for national law, and adds 
that the homestead shall be transmissible by inheritance under a simplification of the 
formalities of the ordinary isuccession proceedings. 

Whenever any person exploits the ignorance, notorious lack of experience, or 
poverty of another and makes an excessive profit manifestly disproportionate to the 
obligations he himself incurs, the injured party is entitled, within one year, to demand 
rescission of the contract or j if that be impossible, an equitable reduction of his obligation 
(Code Art. 17). 
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A few miscellaneous provisions of special interest may be noted. In nearly all cases, 
a curator (watchman or supervisor) of guardians is to be appointed, thus answering the 
question quis custodiet ipsos custodes {id. Art. 6i8 and special Local Boards of 
Guardians and Courts of Wards are set up {id. Art, 631 §.). Detailed provisions for 
estates of missing persons are elaborated; the time for a decree of presumption of death 
is shortened from fifteen to six years, and in extraordinary cases, such as shipwreck, 
explosion, earthquake, and the like, to two {id. Arts. 648 705). Rural property not 

cultivated for ten years or city property in bad condition unoccupied for a like period 
are decreed abandoned and subject to expropriation {id. Arts. 771, 772). A brave attempt 
is made to restate tlie thorny subject of possession, but this writer cannot see tliat much 
gain in clarification has resulted {id. Art. 790 §.). The doctrine of market overt is intro- 
duced {id. Arts. 799, 800). The concepts of public use for which private property may 
be taken upon compensation are greatly enlarged, including, as examples, for home- 
steads, for construction of houses for the poor, or for any works of evident collective 
benefit {id. Art. 836); objects of national art and archeology may be taken, and present 
owners may not sell or mortgage without government authority (1^. Art. 835). It is 
declared to be the duty of an owner to exercise his rights of property for the social 
benefit {id. Art. 810) and private property is subject to limitations imposed not only by 
statute but by executive regulations {id. Axis. 810, 817). The common law of nuisances 
seems to have influenced Arts. 837 the older Latin American codes were generally 
defective on this score. Spite fences and similar malicious erections are made illegal under 
the broad provisions of Art, 840. (It is not lawful to exercise the right of property in 
such manner that the exercise thereof has no result other than to cause damage to a third 
party, without utility to the owner.) Rules as to lights, windows, balconies, roofs, etc., all 
new, are laid down {id. Art. 849 -ff.). A right, not formerly possessed, is given to wage- 
earners and crop-sharers to hunt on the estates where tliey work {id. Art. 857). Some 
substantial modifications are made in the jaw of waters (?«5?. Art. 933 1071 j^.), and 

the law of easements is modernized in several particulars, e.g., a compulsory right of 
way for private telephones and electrical power is given {id. Art. 1108). The terms for 
prescription to acquire ownership are shortened, and the former requirements (in addi* 
tion to possession under claim of ownership) of “foundation on a just title’* and “in good 
faith” are abolished {id. Art. 1151 j?.); the intent, of course, is to enable squatters to 
obtain title and to clear titles more readily. The entire topic of copyright is revised and 
liberalized {id. Art. 1182 -ff .) ; the government may republish works of public interest 
when the author fails to do so {id. Art. 1240). The law of inheritance is amended so as 
to include among those entitled to support a woman with whom the testator lived for 
five years or by whom he has had children {id. Art. 1368), and gives her and illegitimate 
children rights in intestate succession (/i. Arts. 1602, 1607), a recognition of the plain 
facts of Mexican social life and customs, which the old law unjusdy ignored. The code 
treats a concubine practically as a wife, but if there have been more tlian one concubine, 
none inherits. Caveat concubina. Ths distribution of estates is speeded {id. Arts. 1707, 
1712, 1737, ff.). A chapter on holographic wills (zV. Art. 1550 ff.) is new and evidences 
die intention to permit a simpler and less costly method of executing wills than formerly 
by filing a duplicate, with the testator’s fingerprints, in the Registry office. As to the 
general rules of the law of contracts, there are not many fundamental changes, but the 
whole subject is treated more scientifically and modernistically. Many contracts formerly 
requiring the formality of the expensive public notarial instrument may now be executed 
as private instruments. Rules as to offers and acceptances by telephone and telegraph are 
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provided {id. Arts. 1805, 1811). Mistakes o£ law are treated on tlie same footing as mis 
takes of fact, invalidating a contract {id. Art. 1813). A chapter {id. Art. i860 §.) on uni 
lateral declarations of intention is new; it deals chiefly with offers to the public and lay 
down stricter rules of liability than our own courts enforce. The chapter {id. Art. 188: 
f.) on unjust enrichment is new, and adequately covers the subject; the old code wa 
notoriously deficient on the subjects of quasi-contracts and torts. A novel solution i 
given to the question: Can one who has paid money to another in prosecution of ai 
hlicir purpose or one contrary to good morals recover it? The answer is: The recipien 
cannot keep it, but must give back one-half to public charity, one-half to the paya 
{id. Alt. 1895). To the eyes of the common-law lawyer, the new code, though an im< 
provement on the old, is still inadequate on the subject of torts {id. Art. igio ff.). The 
chapter on risks of employment {id. Art. 1935) is new and in line with modern laboi 
tendencies, casting liability on the master for accidents and occupational diseases, regard* 
less of fault, and discarding the theory of assumption of risks by the servant. The title on 
preparatory contracts-promises {id. Art. 2243 ‘ff.) contains useful innovations. While 
the code does not go so far as to enact our principle that equity shall deem as done what 
should have been done, the courts are in effect given what we would call the equitable 
power to compel parties to execute a contract, deed, etc. Under the old law there was no 
such power and the drafting of a valid option agreement, for instance, always presented 
some problems to the practising lawyer; unfortunately, these are not completely elimi- 
nated. Conditional installment sales are now permitted, subject to recording and with 
provisions to protect die buyer against unfair treatment {id. Art. 2310 -ff.). The land- 
registry system is altered; a cash sale and transfer of ownership of realty not exceeding 
five thousand pesos in value can be made by endorsement in the presence of the Registrar 
of the Registrar’s certificate of title {id. Art. 2321). No usury provisions are enacted, but 
if the rate be so high as to furnish grounds to believe that the debtor’s financial difiE- 
culties, inexperience, or ignorance have been taken advantage of, the court may make an 
equitable reduction in the rate to not less than the legal rate-— nine per cent {id. Art. 
2395)> and where a higher rate than the legal rate is stipulated, the debtor is given the 
right to repay principal and interest regardless of the term {id. Axt. 2396)- Anticipatory 
provisions for compound interest are void (/V 2 . Art. 2397). Innovations to favor the 
tenant are made in the law on leases {id. Art. 2398 'ff.) ; a tenant of more than five years’ 
standing who has made improvements is given preferential rights to a new lease or to 
purchase {id. Art. 2447); the tenant’s former strict liability for fire is relaxed (id. Art 
2437)* The landlord’s liability to the tenant for failure to comply with orders of the 
Health Department cannot be waived {id. Arts. 2449, 2551). A striking limitation on 
absolute ownership is imposed by Arts, 2453 and 2751; the owner of farm lands must 
cultivate them; if he fail to do so, he is under obligation to lease it outright or on shares. 
Provisions in favor of tenant farmers abound; they are entitled, if half or more of the 
crop is lost by extraordinary fortuitous events, to a reduction of the rental (id. Art. 2455) . 
A tenant not in arrears is given the absolute right of renewal for one year unless the 
landlord personally desires to inhabit the house or cultivate the farm (id. Art. 2485), 
subject in certain cases to an increase of ten per cent in the rental. The tenant may 
rescind a lease if the landlord without just cause refuses to consent to sublet when the 
tenant is entitled so to do (id. Art. 2492). Legislation to carry out the revolutionary 
provisions of Article 123 of the Constitution has not yet been enacted and the code 
leaves the knotty question of labor contracts unsolved. The provisions of the old code, 
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in so far as not inconsistent with Articles 4, 5, and 123 of the Constitution, are left 
unchanged pending later legislation {id. Art. 2605 #.). Where professional men are 
organized in a trade union, compensation is to be determined not by individual agree- 
ment but by the collective labor contract {id. Art. 2606). Farming on shares is made more 
equitable for the cropper {id. Art. 2739 the cropper’s share may not be less than 
forty per cent {id. Ait. 2741); the lease cannot be terminated by the death of the land- 
lord, but only on the death of the tenant, subject to payment to the heirs for work done 
{id. Art. 2742) ; certain penal damages formerly imposed on the tenant are mitigated 
{id. Art, 2745). The landlord has no lien and cannot take off the crop unless the tenant 
fail to do so {id. Arts. 2746, 2747). If the crop is totally or partially lost, tlie tenant is 
exempted from liability to pay for the seed, totally or proportionally {id. Art. 2748). 
The tenant is entitled to erect a house, to take necessary fuel and water, to graze his 
farm animals {id. Art. 2749), and, if not in default, to a preemptive right to renewal 
{id. Art. 2750). A right of action is given to recover money lost at gambling, fifty per 
cent going to the plaintiff, fifty per cent to public charity {id. Art. 2765) . The code tends 
to abolish the distinctions between the laws of pledges and of mortgages {id. Art, 
2856 -ff.). The law as to priority of payments between different classes of creditors is 
materially altered {id. Art. 2980 ; inter alia, tort creditors, formerly ranking last, now 

either are given priority if laborers {id. Art. 2989) or rank pro rata with general creditors. 
Radical changes regarding the Public Registry are made {id. Art. 2999 The list of 
documents subject to recording is greatly enlarged {id. Art. 3002), and private instru- 
ments duly autiienticated may be recorded {id. Art. 3011). In the case of real estate, 
maps must be filed and more detailed information is now required {id. Art. 3012 
Provisional entries, pending final court determination or further formal action {anota- 
cion preventiva)i long familiar in other civil-law countries, are now for the first time 
provided by “blotter” entries {id. Art, 3014 ff.). Chapters Arts, 3023, 3024) on 
registry of information regarding ownership and registry of possession arc entirely new 
and project a method for improving real-estate titles or possession held by prescription. 

As illustrative of the recent tendencies, we may cite some provisions of the 
Peruvian Constitution of 1933. The State recognizes freedom of association and of 
contract, but the conditions for the exercise of such freedom are regulated by the law 
{id. Art. 27), and the law shall establish the maximum interest for loans of money. Any 
agreement to the contrary is void. Those who contravene this precept shall be punished 
{id. Axt. 28). The State recognizes liberty of commerce and industry, but statutes may 
establish limitations or restrictions when required for public security or necessity {id. 
Art. 40). Liberty of labor and of the professions is also guaranteed (id. Art. 42), but 
legislation shall provide for collective labor agreements {id. Art. 43) and provisions in 
labor contracts restricting the exercise of civil, political, and social rights are prohibited 
{id. Art. 44). While property rights are declared inviolable and property may not be 
taken except for a public use and after fair valuation and compensation {id. Art. 29), 
nevertheless property must be used in harmony with the interests of society. The law 
shall determine the limits and conditions {modalidades) of the right of property 
(fd. Art. 34) and the law may, for reasons of national interest, establish special restric- 
tions and prohibitions for the acquisition and transfer of specified classes of property, 
eitlicr on account of their nature, condition, or geographical situation. The State may 
upon compensation take over all transportation facilities (id. Art. 38), The State shall 
favor a regime of participation by laborers and employees In the profits of enterprises 
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and shall legislate as to the relations between employers and employees and for the pro- 
tection of employees and laborers in general (2d. Art. 45). The State shall legislate on 
tlie general organization and security of industrial labor and the security tlaerein of life, 
health, and hygiene. The law shall determine the maximum hours of labor, payment for 
services rendered and for accidents, and also minimum wages in relation to age, sex, the 
nature of the work, and the conditions and needs of the different regions of the country 
(/d. Art. 46). The State shall favor the conservation and diffusion of medium and small 
rural holdings and may by statute, upon compensation, expropriate privately owned 
lands, especially those not worked, for subdivision or distribution on such terms as the 
law may determine (/d. Art. 47). The law shall establish a regime of prevision against 
the economic consequences of unemployment, old age, sickness, infirmity, and death, 
and shall foster institutions of social solidarity, savings and insurance, and cooperative 
associations (/d. Art. 48). Measures may be enacted by the legislature or by the presi- 
dent under legislative autliority, when extraordinary circumstances require, tending to 
reduce the cost of living (2d. Art. 49). It is the duty of the State to care for public sanita- 
tion and private health and to enact statutes for hygienic and sanitary control, as well as 
those favoring the physical, moral, and social improvement of the population (2d. Art. 
50). Marriage, the family, and maternity are under the protection of the law (id. 
Art. 51). The defense of the physical, mental, and moral welfare of children is a 
primordial duty of the State. The State shall defend the right of the child to home life, 
education, vocational guidance, and to ample support when it is in a situation of 
abandonment, illness, or misfortune. The State shall entrust the performance of the 
provisions of this article to adequate technical organs (2d. Art. 52). The technical direc- 
tion of education is vested in the State (2d. Art. 71), primary instruction is free and 
obligatory (id. Art. 72), and there shall be at least one school in every place where the 
scholastic population reaches thirty (id. Art. 73), Schools in industrial, agricultural, or 
mining centers shall be maintained by the respective owners or enterprises (id. Art. 74). 
The State shall foster secondary and university education, with a tendency to secure free 
instruction (2d. Art. 75). In every department there shall be a school for industrial 
guidance (2d. Art. 76), and the State shall foster the technical education of laborers 
(id. Art. 77), and foster and contribute to the support of kindergartens and postscholastic 
education and schools for retarded and abnormal children (2d. Art. 78). The moral and 
civic education of the child is obligatory and shall necessarily be inspired by the ag- 
grandizement of the nation and the solidarity of man (2d. Art. 79). Liberty of teaching 
is guaranteed (id. Art. 80). There shall be a National Economic Council composed of 
representatives of consumers, capital, labor, and the liberal professions. Its organization 
and duties shall be determined by statute (/d. Art. 182). Recent nationalistic tendencies 
are manifested in the provisions that in all public contracts w'ith or concessions to for- 
eigners there must be an express submission to the laws and courts of Peru and waiver 
of diplomatic claims (2d, Art. 17 and see Arts. 31, 32); aliens are prohibited from own- 
ing land, mines, or waters, directly or indhectly, within fifty kilometers of the frontier 
(2d. Art. 36); mines, lands, forests, waters, and generally all natural resources belong to 
the State, saving vested rights (id. Art 37) ; freights and fares shall be fixed and collected 
only in natural currency (2d. Art, 39). In this constitution, as well as in the new : 
Brazilian Constitution (1934), especially Art 11^ -ff, and the Uruguay Constitution 
(1934) 4^ "ff'* th^ direct influence of the Mexican and Spanish constitutions and 

tlie indirect influence of Soviet Russia are manifest. On the other hand, the influence of 
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American constitutional law is evident in the provisions {id. Arts. 69, 133) tliat all 
individual and social rights recognized by the constitution give rise to the action of 
habeas corpus and that there is an action maintainable by any citizen {accion popular) 
in the courts against regulations, resolutions, and decrees of a general character which 
violate the constitution or the laws, the proper judicial procedure therefor to be estab- 
lished by statute. Many of die constitutional guaranties may, however, be suspended by 
the executive when required for the security of the State {id. Art. 70). The writ of 
habeas corpus, and its Mexican and Centi*al American counterpart, amparo, have been 
generally extended in Latin America to the protection of all constitutional rights. The 
American doctrine of the power of the courts to declare statutes unconstitutional has, 
under one form or another, been adopted by most Latin American countries. The 
Argentine Constitution (i860) and the Brazilian (1891) were modeled on that of the 
United States. The power, generally vested in the Supreme Court, is given by the con- 
stitutions expressly as follows: Bolivia (1880) Art. iii; Brazil (1891) Art. 59, i,b; 60 
(1934) 76? HI, 81; 91, IV; 96; 179; Chile (1925) Art. 86; Colombia, Amend. 3 (1910) 
Art. 41; Costa Rica, Art. 17; Organic Courts Law (1887) Art. 8; Cuba (1901) Art. 83, 
par. 4; law March 31, 1903; Guatemala (1879 and 1927) Arts. 34, 85; Haiti (1918 and 
1928) Art. 99; Honduras (1924) Arts. 102, 135; Mexico (1917) Arts. 103, 105, 107; 
Nicaragua (1911) Arts. 122, 124; Peru (1933) semble Art. 69; Salvador (1886) Art. 37; 
Uruguay (1934) Art. 232 -ff.; Venezuela (1931) Art. 34, 120 par. 9. In Ecuador, power 
to pass on constitutionality of laws is expressly and exclusively vested in the congress, 
but bills may be referred to the supreme court and its decision on their constitutionality 
is final (Const. Art. 163). 

31 Haiti, 1826; Bolivia, 1834; Santo Domingo, 1845. 

33 Bolivia, 1834; Paraguay, 1834; Costa Rica, 1850; Peru, 1853; Colombia, 1853; 
Salvador, 1855. 

Of the Spanish Code of 1829, Pardessus wrote shortly after: “At the risk of displeas- 
ing those who like to depict Spain as plunged into barbarism, we would say that it is 
superior to all previous codes. Even if its draftsmen had done nothing more than profit 
by the codes of other nations, we must render homage to their wisdom; but they have 
done better and consequently we must render homage to tlieir scientific spirit. In spite of 
an occasionally diffuse and prolix redaction, it is far superior to our 1807 code; it is 
more methodically arranged and has not so many lacunae,’" Desjardins, Introduction 
Historique A l’IItude DU Droit Commercial Maritime (1890) 395. 

33 Argentine, 1859-1862, 1889; Chile, 1867; Mexico, 1884, 1889, and others based 
on these. 

The first Argentine code (iSsp-iSda), drafted by Velez Sarsfield and Acevedo, a 
Uruguayan, was based principally on the Brazilian code; the Uruguayan (1866) on this 
Argentine code. The Panama code (1869), adopted by Colombia (1887), the Guate- 
mala (1877), Honduras (1880), and Salvador (1882) codes, were based chiefly on the 
Chilean, which in turn was based on the French and Spanish codes. In Guatemala, by a 
law of 1839, it was provided that the Spanish Code or 1829 should be cited as authorita- 
tive doctrine. Mexico’s first code (1884) was promulgated hastily, subjected to severe 
criticism, and replaced in 1889. A code issued in 1854 was repealed the following year 
in an outbreak of violent reaction against all the measures promulgated by the dictator, 
Santa Ana. The Venezuelan Code of 1863 was based principally on the French, that of 
1873 introduced elements also from the Italian Code of 1S65 and the commercial laws 
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of England and Germany, and the 1904 code from the Italian Code of 1882 and the 
German Code of 1900. Paraguay in 1903 adopted in its entii’ety the Argentine Code of 
1889, which in practice had been applied since that year. Ecuador (1878-1882) utilized 

chiefly the Venezuelan (1873) and French law. 

34 The Spanish code, with later amendments, is in force in Cuba, Porto Rico, and the 
Philippines. It was closely followed by Peru (1902). The Salvador code (1904) is based 
on tlie Spanish code of 1885 and the codes of Chile, Italy (1882), and, principally, 
Portugal. Ecuador (1906) followed chiefl.y the Belgian code. Some other codes are de- 
rived from an infinity of sources, not well harmonized. 

3 5 Law 52 of 1917. 

3 ^ Law 46 of 1923. 

37 Law 9 of 1925. 

38 Law OF Credit Institutions. 

39 August 26, 1932 c. V. 

40 F.g., Brazil, Law 5746 of December 9, 1929, Chile, Law 1297 of June 23, 1931, 
which provides inter alia for a government bankruptcy bureau to administer all bank- 
ruptcies; Peru, Law 7566 of August 2, 1932, Argentina Law 11,719 of September 27, 
1933, receivers appointed from a list of certified public accountants. 

A well-authenticated case was recently reported to the author. A doctor in a hos- 
pital was telephoned to call with an ambulance to receive the body of a prisoner who 
had been shot attempting to escape. On arriving at the prison, he was shown into an 
anteroom, told to wait, soon heard a few shots, and shortly afterwards received the 
corpse. 

42 Argentine, 1922; Peru, 1924. 

43 Brazil, Oct. 8, 1823 (for offenses of the press) ; Const, of 1824, Arts. 15 1, 152 
(never carried out as to civil cases); Penal Code of 1830; Code of Crim. Pro. 1832; 
Const, of 1891, Art. 72, § 31; Ecuador (jury of six) ; Uruguay (jury of 6; 12 on appeal) ; 
Paraguay (12, with two alternates, presided over by a lawyer chosen for four years); 
Colombia, Law 57 of 1887, am^d 'Ls.w 1 of 1923 (jury of five). In Santo Domingo, the 
jury system was tried in 1857, but discontinued in 1858; the 1884 code continued pro- 
visions for a jury, but the institution does not exist. The provisions in the Argentine 
Constitution ( I 86d), Art. 102, were never carried out. For the history of the Latin 
American penal codes, see Thot, 0 Codigo Criminal Brasileiro de 1830 (1930) 8 Pan- 
DECTAS Brasileiras pt. 1, Up, and 7 Rivas, Derecho Penal (Santiago de Chile, 1935). 

44 Peru (1912); Chile (1902); Ecuador (1869). 

45 Leyes DE Toro, law 1 . 

46 The SiETE Partidas contained rules for the application of foreign law (Part i, 
tit. I, Law 15; Part 3, tit. 14, Law 15). 

47 Derecho Internacional Privadq (Havana, 1931), 3 volumes. 



ONE HUNDRED YEARS OF GERMAN LAW 

WALTER SIMONS 

T here will be found few peoples of European civilizadon 
whose law, during the last hundred years, has undergone so 
many changes in every direction, and those of so fundamental a 
character, as that of the German people. Not even the Italians, 
who took in their development of public law a somewhat par- 
allel course from utter disintegration to imification, can show a 
similar progress in private law, because with them the bases of 
this law were not at all equally divergent and contradictory. In 
order to understand the rather dramatic history of German law 
during the century between 1836 and 1936, it seems necessary to 
begin with a review of the vicissitudes of the political situation 
of the German nation and then to proceed to a short survey of the 
evolution of the different branches of law. 

In 1836, the German people were left without political unity. 
Napoleon had smashed the medieval the “Holy Roman 
Empire of the German Nation,” to pieces. There existed, indeed, 
a “German Confederation,” built up, after the Napoleonic Wars, 
by the Vienna Congress of 1815, but this Confederation consisted 
of half a hundred so-called sovereign states, some of them, like 
Austria and Prussia, great European powers; some, like Bavaria 
and Saxony, smaller and less mighty, but of real independence; 
the rest too small and weak to be worthy of the august name 
of “State” but by their combined obstruction able to hinder 
every move toward political progress. Germany, as a whole, was 
an agrarian country, to a great extent exporting cereals; indus- 
trial life was just beginning, stimulated by the mercantilistic 
ideas of the autocratic regime and by the afflux of foreign, espe- 
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dally of British, capital into the bloodless veins of the exhausted 
economic body. The political system of the confederated states 
showed the most starding differences; few of the rulers, like 
Goethe’s friend, the Duke of Weimar, granted to their peoples a 
constitution providing for representation in acknowledgment 
of their sacrifices during the “wars of liberty” against Napoleon, 
In the famous old towns of the Hansa an old-fashioned system 
of republican self-government prevailed, while the majority of 
the monarchs of the other German states clung tenaciously to 
the autocratic power vindicated, during the seventeenth and 
eighteenth centuries, against the feudal St'dnde of their countries. 

As a rule, every state, even every province and district, had its 
own public and private law, founded mosdy on old custom and 
tradition. Some of the major states, under the reign of enlight- 
ened sovereigns, had tried to unify the multifarious laws of their 
territories by codification; so did the Elector of Bavaria in pro- 
mulgating his Codex Maximilianeus, the Empress Maria Theresa 
of Austria by issuing her “Common Civil Code,” King Freder- 
ick the Great of Prussia by preparing for his provinces the All- 
gemeine Preussische handrecht. But even these codifications 
were far from really unifying the law of the countries concerned; 
in many respects they remained subsidiary to provincial or local 
law. For the territories without codification, the Roman law re- 
ceived in the period of transition from medieval to modern 
times and mixed with rules of German origin (usus modernus 
Pandectarum) was prevalent. When I was a judge in Thuringia 
I realized what a medley of rules this system had led to; within 
the jurisdiction of mj Landgericht, containing not quite a hun- 
dred thousand subjects, there were in force not less than thirteen 
systems of dealing with the respective property of married per- 
sons, and when I had to decide a case concerning the alleged right 
to fish in a millrace I did not find a valid written law in my 
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district until I went far back in legal history to an ordinance of 
Emperor Frederick II of Hohenstaufen de regalibus, dated 1216 
A.D. There was, in my district, no case law ruling the matter. 

An important difference regarding the validity of codified law 
existed in all the territories where, at the beginning of the nine- 
teenth century, the Code Civil Frangais had been forcibly im- 
posed by its author, Napoleon. Here die new law was not sub- 
sidiary to local customs and rules, but cogent and self-sustained; 
otherwise it would have been impossible to substitute the firm 
legal order demanded by the rational mind of the great Corsican 
conqueror for the fearful promiscuity of laws produced by the 
innumerable petty principalities, ecclesiastical and secular, and 
by the many free cities of western Germany. The Napoleonic 
codes were imposed not only in all the German territories situated 
on the left bank of the Rhine, but they were, with slight modifi- 
cations, likewise promulgated on the right bank in the Grand 
Duchies of Baden and Hesse-Darmstadt and in the old Duchy 
of Berg and parts of Westphalia, once ruled by “jolly King” 
Jerome, youngest brother of Napoleon. These codes, introducing 
into German law the procedure of assizes with a jury, soon be- 
came very popular with the inhabitants; reminding them of old 
German forms of trial, the jury system, as against an autocratic 
and inquisitive form of juridical procedure, seemed to them a 
guarantee of civic liberty. The combination of juridical and 
political antagonism between the different systems of German 
law accelerated, a hundred years ago, the dismemberment of the 
old German Reich. 

At this time, due to technical progress, a legal progress also 
began to be visible. At the end of 1835 the first railway was built 
in Germany, joining the city of Nuremberg to the near-by city 
of Fiirth in Bavaria. During the next years, similar short railways 
were constructed in Saxony and Prussia. As early as 1838 a Prus- 
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sian railway order was issued, determining the legal status and 
especially the responsibility of railway entrepreneurs for casual- 
ties on their lines— an order whose principal provisions have been 
incorporated into the existing law {Reichshaftpfiichtgesetz). 
But the influence on law of the new means of transportation was 
of wider scope: the internal frontiers of German public and pri- 
vate law began to vanish when regularly crossed by railway 
trains. When the railways gave rise to a densification of com- 
merce and an industrialization of the country, it seemed impos- 
sible to sustain those hundreds of tariffs between the German 
sovereign states. Therefore, Prussia contrived to unite some of 
the German states in a customs union (Zo/Z^'emw). Beginning 
by abolishing the customs barriers existing between the differ- 
ent parts of the kingdom itself, she found one after another of 
the neighboring States willing to join her system, which was 
characterized by free-trade principles, until — shortly after the 
year 1836— the greater part of Germany, with the exception of 
German Austria and the Hanseatic free cities, was included in 
the union. By these means Prussia paved the way not only for her 
preponderance in Germany but likewise for a common parlia- 
mentary constitution for the members of the union (Zollparla- 
meni). 

Nevertheless, on all questions of foreign policy Germany 
remained, during the first thirty years of our period, a “geo- 
graphical notion”; the German people wanted a head in whose 
resolutions its will would have been concentrated. The stronger 
members of the Confederation followed very different and, on 
many occasions, even contradictory political aims. To get a de- 
cision of the Federal Diet at Frankfurt on the Main, the Bundes- 
tag, unanimity of opinion of the sovereign states was necessary, 
as it is now in the matters laid before the Council of the League 
of Nations. Bismarck, who was, for some years, Prussian dele- 
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gate to the Diet, has told posterity, through his brilliant reports 
and letters written at that time, how every legislative and politi- 
cal step was hampered by endless and numberless frictions and 
intrigues prevailing in that august and ineflScacious body. 

In 1866 Bismarck, as Prussian prime minister and leader of 
foreign affairs, denounced the “eternal German Confederation,” 
proposed to the German states a new constitutional union based 
on the principle of majority vote, and tried to win liberal public 
opinion by introducing a German parliament elected through 
manhood suffrage. This radical and courageous step led to the 
war between Prussia and Austria. Although all the bigger states 
of Germany and many of the smaller ones fought on Austria’s 
side. Von Moltke’s military genius won what was in reality not 
a war between independent powers but a civil war of the German 
nation. As a result, Austria was driven out of the Confederation, 
the territories of some of her allies were incorporated into the 
Prussian kingdom, and die rest consented to a new constitution 
drafted along the lines Bismarck had sketched out before the 
war. The new union of German states differed from the old 
Confederation in the same way as the American Union of 1787 
differed from the Confederation of 1776; the sovereignty of the 
individual states was impaired in favor of the union, but it re- 
mained intact wherever there was no express constitutional rule 
to the contrary. The only states left out of the union (besides 
Austria) were the three states of southern Germany: Bavaria, 
Wurttemberg, and Baden, Bismarck expected that by forcing 
Bavaria and Wurttemberg into the union he would bring the 
French Emperor, Napoleon III, to a warlike intervention; there- 
fore he abstained even from accepting Baden’s proposal to join. 
On the other hand, he concluded, with those three states, treaties 
of neutral cooperation after the pattern of normal international 
law. As a consequence, Germany was divided into three parts: 
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German Austria, forming with the Hungarian and Slavic terri 
tories the Hapsburg “Dual Monarchy,” under a very complicatec 
pseudo-parliamentary rule whereby the influence of the Germai 
population was more tlian balanced by that of the Magyars anc 
Slavs; the states of southern Germany, attached to the others bj 
treaties of a federal character; and the North German Confed- 
eration, fir ml y and legally constituted under Prussian leadership 
When France, following the Prussian victories in the civil wai 
of 1866, declared war on King William I in 1870 and lost it in 
1871, all the German states fought at the side of Prussia, and 
the King of Bavaria himself offered to King William the im- 
perial crown of Germany. The North German constitution was 
extended, with some modifications and reservations, to southern 
Germany; the much deplored Mein-line splitting the German 
people and territory into unequal parts was bridged by law, not 
by force, and the new “Constitution of the German Reich” 
vested the whole authority respecting foreign affairs in the 
kaiser. 

But the kaiser was not sovereign of Germany; sovereignty 
remained with the states and their representative body, the Union 
Council (Bundesrat). In matters of home policy and common 
administration given to the competency of the Reich by some 
article of the constitution, this body decided by a majority of 
votes, which were distributed among the states in accordance 
with their population (that is to say, more like the House of 
Representatives than like the Senate under the American Con- 
stitution) ; but as soon as a dispute about a question not settled 
by the constitution arose between two states, Germany lacked 
a tribunal to decide it. The Union Council, like the old council 
of the Confederation before 1866, was entitled to act only as a 
mediator. Even more difficult were cases pending between the 
Reich and a single state that assumed a right tlie authorities of 
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the Reich claimed for the union. I remember having collabo- 
rated, as a judicial adviser to the foreign oflEce, in such a case 
pending between the Reich and the Kingdom of Saxony when 
Saxony, as territorial sovereign, had made a treaty with Austria 
concerning an exchange of some pieces of land on the common 
frontier line. The Reich held that this treaty, under tlie Consti- 
tution, was inoperative without its previous consent since it con- 
cerned a matter of foreign policy. The case was discussed but not 
solved by the Union Council; the discussion resulted in advice 
about a form of procedure in future cases of a similar sort, letting 
the gap in constitutional jurisdiction subsist. 

After the downfall of the empire in 1918, the National Assem- 
bly at Weimar tried to fill that gap by the new constitution of the 
Reich promulgated August 2, 1919. During the preparatory 
work of the ministerial and parliamentary committees, there 
was strife between those who wished to centralize all State 
authority and sovereignty in the Reich and the champions of the 
traditional rights appertaining until then to the single states. 
The end was a compromise; the new constitution gave ampler 
powers to the central authorities of the Reich, but it left some of 
the original competencies to the single political components of 
the union, now to be called not States but Lands (LflMier). It 
even prescribed to the Lands the fundamental rules of their own 
constitutions : they had to model them after the pattern given at 
Weimar, i. e., on the basis of a democratic parliamentary system, 
with a universal equal and secret suffrage including male and 
female citizens above twenty years of age, and with a propor- 
tional representation of the party voters. 

Until 1919, there existed in Germany a medley of state consti- 
tutions, ranging from the liberal and democratic ones over the 
strikingly capitalistic class, represented by that of Prussia, to 
those preserving the feudal status, like that of the duchies of 
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Mecklenburg. It is easy to conceive that such disparities would 
give rise to many difFerences among states; they were wiped out 
by the Weimar constitution. But the remnants of sovereignty 
left under it to the Under were apt to cause new disputes; like- 
wise, a quarrel between the authorities of a Land and those of 
the Reich was nowise out of the question, especially since many 
Zijwifr proclaimed their “statehood” {Staatlich\ett) and offi- 
cially called themselves “free states.” To settle such disputes, the 
Weimar constitution provided for a constitutional court of the 
German Reich {Sfaatsgerichtshof fur das Deutsche Reich), 
whose chief justice I was for seven years. This Court did much to 
stabilize the new constitutional law of Germany, but it was used 
too often by quarrelsome and stubborn politicians and bureau- 
crats in order to settle, under cover of a lawsuit, disputes of a 
purely political or economic order. There was some analogy be- 
tween the function of the Constitutional Court of Germany and 
certain activities of the Supreme Court of the United States. 
Unhappily, the German court was not in existence long enough 
to gain that authority whereof the American Supreme Court 
can boast, thanks to the work done by great judges during more 
than a century. So it came to pass that more than once a state 
party did not abide by the decision of the German court. On one 
occasion, in a case where some states claimed rights in the admin- 
istration of the federal railway system, the Reich anticipated such 
a decision. In order to protest against such a contempt of court, 
and getting no redress from the president of the Reich, I resigned 
my office as Chief Justice of Germany in 1929. After that a politi- 
cal dispute of fundamental importance, fought out between the 
Reich and its mightiest Land, Prussia, before the. Constitutional 
Court and decided in favor of Prussia, has done much to under- 
mine the Weimar system and to bring National Socialism into 
power. 
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At present the Weimar constitution is, as a matter of fact, 
wiped out by the Hitler regime, although it has not been for- 
mally and totally repealed by law. The parliamentary system is 
dead, not only in the Reich but likewise in the different Lands; 
the new constitutional bodies— -the Diet of the Reich and the 
State Council of Prussia — ^represent the governing party, ac- 
claimed by the voting public, and convoked only to declare their 
assent or dissent of decisive political or legislative steps taken by 
the Leader under his own responsibility. The Lander have, as 
yet, not ceased to exist; but their field of independent action is 
very small and is being more and more limited to the admin- 
istration of provinces endowed with some faculties of self-gov- 
ernment. Moreover, the Leader of the Reich, by virtue of a law 
enacted shortly after his coming into power, is entitled to nom- 
inate for every Land a governor {Reichs-Statthcdter) whose pri- 
mary charge it is to guarantee conformity of local administration 
and legislation with the trend of Reich politics. Under such cir- 
cumstances, a constitutional lawsuit between a Land and tlie 
Reich or between two different Laaier is quite unimaginable; 
no wonder that the Constitutional Court fell into oblivion. 

This radical change in German public law has not been made 
by promulgating a new constitution but by a steady practice that 
is certain of its aims. A cautious legislation, enacted by install- 
ments, was capable, thanks to its elasticity, of adapting itself to 
the varying demands of the time to correct the inevitable errors 
made in the pursuit of such a gigantic task. Caution bade the 
National Socialist leaders refrain from rearranging the political 
units of the Reich and from dividing its territory in accordance 
with the distribution of tribal races and economic connections. 
They are preparing such a new and rational division, destined to 
supersede the arbitrary results of feudal wars and dynastic treaties, 
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by the territorial organization of the party, which can be changed 
every time experience demands a reconstruction. 

Having sketched out the dramatic evolution of German con- 
stitutional law during the last hundred years, I shall now try to 
show, in a short survey, the development of other legal branches 
from wild incoherence and absurd differentiation to unification 
and concord. The second change was the consequence or corol- 
lary of the first, for it needs some communion of might to make 
a communion of right possible. 

First of all, the law of commerce followed the railway tracks 
of Germany and jumped over the state frontiers. In 1848, the 
general German law of bills of exchange {Allgemeine Deutsche 
Wechselordnung) was accepted by the Council of the Confedera- 
tion and introduced into the several states of Germany as a uni- 
form law. It was a masterpiece of legislation and technically in 
advance of the French and Anglo-Saxon laws. Consequently, 
when in 1910 and 1912 the representatives of more than forty 
nations met at a congress at The Hague to discuss a draft for an 
international code dealing with the law of bills of exchange, it 
was the German law that prevailed substantially. At this con- 
gress, the famous French lawyer, M. Lyon-Caen, and myself were 
nominated general co-reporters of the working committee; the 
draft code prepared by us in accordance with the resolutions of 
the committee met with the approval of the congress and served 
as a model, twenty years later, for the draft of a uniform bills of 
exchange act proposed by the League of Nations to its members. 

Secondly, in 1861, the Federal Council of Germany adopted 
a general German code of commerce (AUgemeines Deutsches 
Handels gesetzbu£hymo&.&cxazmg the different old usages and 
statutes then in force and unifying a law whose variegations had 
once hampered economic and financial intercourse between the 
German states. It is to be marked that these two important laws 
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were also introduced in Austria. The German system of commer- 
cial law in general, like that of bills of exchange law in particular, 
has been of incontestable influence on the development of the 
commercial law of other countries— and on international treaties 
concerning this matter. 

It was aptly pointed out by a delegate to the Philadelphia Con- 
vention of 1787 that to be sure of getting and retaining a really 
common law, it should be dispensed by a common judiciary— 
therefore, the Supreme Court of the United States came into 
being. The same reason caused the sovereign states of the German 
Confederation to institute a Supreme Federal Commercial Court 
(Bundes-Oberhandelsgericht) for lawsuits concerning the inter- 
pretation and application of the uniform codes of commercial 
law. The Court began its judicature in 1863; before that time 
commercial cases had been decided by many courts in Germany 
as the last resort, and though the Hanseatic Court of Appeal at 
Kiel enjoyed the greatest authority in commercial matters, differ- 
ences of interpretation and application of the originally uniform 
law could not always be avoided. The institution of the Federal 
Commercial Court prevented further splittings of the law. With 
regard to this fact, the German delegation to the Congress of The 
Hague in 1912 moved to institute an international court of bills 
of exchange law whose task it would have been to control the 
uniform application of the uniform law by the national com- 
mercial courts. 

When the German states, except Austria, had been unified 
by Bismarck, the Bundes-Oberhandelsgericht became Reichs- 
oberhandelsgericht. Its seat remained in Leipzig, the most im- 
portant center of international commerce and the traditional 
locality of the biggest fair in continental Europe. The growing 
consolidation of the second Reich allowed the Diet to undertake 
the unification of other branches of law. The near relation to 
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commercial law is and always has been the monetary system anc 
legal tender. Now a hundred years ago these matters were, in th( 
German states, in a hopeless confusion. Every petty dynast wai 
eager to exercise his sovereign right of having his own mint anc 
of seeing his head on the coins. The coinage itself was of varying 
value: there circulated in Germany the Prussian dollar (thaler), 
the Austrian florin (gulden), another florin in Southern Ger- 
many, the Hanseatic mark, and some coins of foreign countries; 
the Venetian ducato in the southeast, the French franc and louis 
d’or in the southwest, the English sovereign in Hanover where, 
until 1837, the British king reigned over a German kingdom. 
Under the Bismarckian constitution such a confusion of stand- 
ards seemed unbearable; therefore a monetary reform {Miinz- 
gesetz) in the beginning of the seventies introduced the mark as 
legal tender for the whole Reich. At the same time, the banic- 
ing law was unified {Ban\gesetz of 1872) and a central bank 
{Reichsbank) was instituted. The mark was chosen as the mone- 
tary unit because Bismark realized the international prestige of 
the Hanseatic money; he foresaw that under this name the new 
standard of coinage would be more easily introduced into the 
growing international commerce of industrialized Germany, 
The coinage was based on gold; but, to overcome the opposition 
of the Prussian population, the monetary law provided that the 
silver dollar, reckoned as three marks, should also have the qual- 
ity of legal tender for payments not higher than one hundred 
marks. In this way German monetary law provided for a double 
system: one based on gold and silver alike and destined for 
smaller home commerce, one based on gold alone and used in 
the heavy traffic and in international affairs. The system was 
called a “claudicant gold standard”; it was fervently attacked by 
the bimetallists and by the friends of a silver standard (compar- 
able to similar tendencies in the United States), but it lasted until 
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die great war, when the Federal Council decreed the departure 
of the legal tender from the gold standard and from every 
metallic base whatsoever. 

It is well known that the Reich financed the war not by taxes 
but by loans; how after losing the war it inflated die paper cur- 
rency until a billion paper marks could pay not more than a 
former gold mark’s worth; how by this monetary revolution 
middle-class property was devastated and the people’s belief in 
right and justice was shaken. At the same time, Germany’s credit 
in foreign countries sank to a very low level. The fearful burden 
of reparation debts heaped by the Versailles treaty on the eco- 
nomic shoulders of the German people increased the danger of 
utter collapse, especially since the government of that time tried 
to pay these debts by borrowing, viz., by substituting financial for 
political debts. The winners of the war demanded our money and 
refused to take our exports of goods; and money we had not. In 
that time it was impossible for German courts to dispense justice; 
the foundations of every contract were shaken and the only solu- 
tion to be found was to distribute the necessary injustice between 
the parties to contracts. This way was trodden first by the supreme 
court at the end of 1923; legislation, then delegated by parliament 
to the cabinet, followed suit and legalized the enormous losses of 
the money-saving and money-lending part of the people. By a 
sort of financial miracle a new paper standard, the reichsmark, 
was created and took the place of the prewar goldmark; but in 
spite of the horrible experiences of inflation, the Reich and the 
German Lander and townships persevered in their dangerous 
borrowing practice. When in 1933 the National Socialist party 
came into power, nearly all public corporations from the Reich 
down to the smallest city were more or less bankrupt. The new 
government openly acknowledged this fact by the restriction of 
payments on foreign debts, by manipulating the value of the 
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reichsmark, and by controlling the exportation and importation 
of merchandise with a view to equalizing them, in order to pre- 
vent an increase of foreign indebtedness. At the same time, it 
tackled the gigantic problem of unemployment by giving the 
millions of “forgotten men,” instead of the demoralizing dole, 
some useful work. The public funds raised for that purpose were 
not remarkably higher than those previously raised for doles and 
doubtless bore better fruit in every sense. When foreign critics 
are contrasting the readiness to spend these funds on big works 
on German soil with the slowness to pay interest for and to sink 
foreign debts, they forget that the government can pay for those 
works in reichsmarks at the home value but must pay foreign 
debts in foreign money they cannot get, wanting a surplus of 
exportation. It is true the new system is an artificial one, only 
workable by means of very complicated legislation, but it is the 
only one to show the way to a restoration of German public and 
private finances on a solid base and, with an international rear- 
rangement of the world’s monetary systems, mutual indebted- 
ness, and commercial intercourse, it will disappear. 

One of the surest points of this new financial legislation is the 
necessity for the legislator to impose very severe penalties on 
transgressors who are unable really to understand the reason of 
the law and who act as every sensible man would under natural 
circumstances. In proportion as state control over private affairs 
increases — ^unavoidable under present conditions of Western 
civilization — ^the gulf between official penalism and popular 
ideas about punishable deeds widens. -In this respect, there is 
some analogy between the absolutistic state of the eighteenth 
century and the audioritarian state of the twentieth. In 1836, 
most of the criminal laws then in force in Germany were given 
by absolute monarchs; the most famous exception was the first 
codification of German criminal law, the Constitutio Criminalis 
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Carolina, promulgated in 1532 by Emperor Charles V with the 
assent of the feudal Reichstag at Ratisbon, and remaining in force 
in some parts of northern Germany until the first year of the 
Bismarckian Reich. In all these codes penalties were very severe; 
even those of the Napoleonic criminal code, introduced into 
western Germany at the beginning of the nineteenth century, 
seemed, to the liberal mind of the epoch, too harsh. The ideals of 
Beccaria’s book, Dei Delitti e Delle Rene, invaded Germany. The 
greatest German criminalist, Anselm von Feuerbach (known as 
a staunch opponent of an arbitrary and autocratic dispensation 
of criminal law), who died in 1833, had prepared the path for 
criminal law reform in the different states of Germany. He in- 
sisted on the psychological factor of punishment: its force of 
deterring would-be malefactors and preventing crime. After the 
foundation of the Bismarckian Reich, public opinion revolted 
against the differentiation of punishment for the same acts com- 
mitted in different territories of the Reich; therefore, the Reichs- 
tag in 1875 enacted a new criminal code combining the psycho- 
logical principles of von Feuerbach with the old principle of just 
retaliation. 

With the strengthening of humanitarian influences and the 
rising tide of socialism a new element began to dominate the 
practice of criminal law: the use of punishment for the moral 
reformation of the culprit in order to educate him from an anti- 
social to a social character. The champion of this tendency in 
Germany was Franz von Liszt. The widespread efiect of his lec- 
turing and literary activities was to mitigate German criminal 
law after the pattern of some recent Anglo-Saxon legislation, 
especially that concerning the different forms of probation as a 
treatment of crime. Together with the disintegrating and brutal- 
izing consequences of the World War and the revolt of 1918, this 
mitigation of criminal lawaugmented the numbers of our crim- 
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inals in a fearful manner. The sudden downfall of the traditional 
authorities weakened respect for every sort of executive, the 
monetary inflation, respect for private property; the doctrines of 
Marxism and communism called into question the very foun- 
dations of our social system; at first secretly, then more and more 
openly, a bloody civil war was in preparation. With the begin- 
ning of the National Socialist era, this latter tendency was 
quenched by brutal force; afterwards a criminal reform was be- 
gun, which is nearing its promulgation as general law and which 
has already been prepared by some special legislation. Its most 
characteristic features are: hardest punishments threatened for 
high treason and for all crimes against the State and its authori- 
ties; a general reaction against the liberal and humanitarian treat- 
ment of crime in favor of an elective, if severe penal system; 
penal discrimination between crimes perpetrated against a com- 
mon cause and. those against a private interest; durable assur- 
ance of protection of society against habitual criminals and in- 
corrigible offenders. 

A foremost place in questions of public interest in Germany of 
today is allotted to the race problem. In 1836, the emancipation 
of Jews was not yet finished everywhere; the next hundred years 
saw not only all the old racial fetters fall, but even a paramount 
influence of this intelligent and thrifty race secured in many 
brandies of German private and public life, especially among 
lawyers, physicians, bankers and other merchants, artists, and 
journalists. They intermarried frequently with the oldest aristoc- 
racy of the land, the proudest officers of the army, the highest 
functionaries of state bureaucracy. Their sway over public affairs 
and public opinion in Germany was great in proportion to their 
number. After the World War, the eastern gates of our country 
were opened to an inundation of Polish and Russian Jews at- 
tracted by the opportunities of a society thrown into the cauldron 
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of decomposition. The result was a violent reaction of National 
Socialism against a legal development of more than a hundred 
years. 

A similar cyclic movement may be observed in German admin- 
istrative law. When our period began, the executive power was 
in most parts of Germany absolute and arbitrary; there was no 
judicial control of state administration except in the Hanseatic 
republics. But the study of Anglo-Saxon institutions caused Ger- 
man publicists and politicians, of whom Rudolf Gueist wds the 
most famous and influential, to introduce in one German state 
after another the system of administrative jurisdiction, together 
with many kinds of communal self-government. They followed 
the old ideal of “government by law, not by men.” At the end of 
the Bismarckian Reich, nearly every state boasted a modernized 
administrative judiciary; the most respected and efficient was the 
Supreme Administrative Court of Prussia. However, judicial 
control of administration was, at that time, reserved for the single 
sovereign states. Under the Weimar constitution, the competency 
of the Reich was extended to many administrative affairs; it 
seemed natural to institute a Supreme Administrative Court of 
the Reich and to superpose it upon the similar courts of the 
Lander. But the bills drafted for a respective enactment did not 
pass the Diet; after January 30, 1933, the new government felt 
that, in the midst of the inner and outward dangers of its situa- 
tion, the executive ought not to be bound, on every step, by the 
fetters of judicial control. Surely administrators and legislators 
are men; so are judges. Law without men to dispense it is inoper- 
ative; so is law dispensed by recalcitrant judges. No wonder that 
the new leaders preferred the odium of destroying the Uberal 
law state {Rechtsstmt) to the situation of an executive whose 
new ideals of a popular renascence could be thwarted by the 
old-fashioned constitutional anxieties of the judiciary. At the 
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moment, administrative jurisdiction has in many cases been I 
superseded by the old form of application in both the central I 
authority and the single states ; the authoritarian state of 1936 has 
assumed the position of the absolutistic state of 1836. Neverthe- 
less, the project of a supreme administrative court of the Reich 
has not been waived at all ; it is probable that in more quiet times 
“government by law” and “judicial control” will play an ampler 
part in the distribution of public law in Germany, though indi- 
vidual rights will always be second to the rights and interests of I 
the people at large. 

As to private law or civil law in general, the success of the uni- ;i 
fication of commercial law encouraged the imperial government i 
and the Diet to codify this law also. Here, as noted above, the i, 

local divergences were greatest and most inveterate. In fact, the j 

preparatory work for the German Civil Code lasted more than ! 
twenty years and ended with a long list of law matters where the 
particular legislation of the single German states was maintained. 

The emanation of the code was due to a compromise between the 
principal systems then prevailing in Germany ; but preeminently 
it bore the stamp of the Roman law, the usus modernus Pandec- 
tarum The xcasoD. for this lay in the great authority of the Ger- 
man Pande\tisten,iixt professors of the law faculties of German 
universities. Many of them, like Friedrich Karl von Savigny and 
Rudolf von fhering, were of world-wide fame; in very difficult 
cases it was an old practice of German courts to send the files to a 
faculty of law for an opinion that in most cases was accepted as 
judgment. In the committee drafting the bill the renowned Pan- 
dectist, Bernhard Windscheid, was of great influence. When the 
code was published, many, especially the great Germanist, Otto 
von Gierke, found fault with it because of Windscheid’s Roman- 
ism ; on the other hand, Socialists opposed it because of its capital- 
istic structure, most impressively Anton Menger in his book on 
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the Civil Code and the have-nots {das burgerliche Recht und die 
besitzlosen Klassen). But it remained, on the whole, intact imtil 
the National Socialists came into power. For these, the Roman 
and the capitalistic features of the code are likewise unbearable; 
we now see a revival of old German law together with a reform 
of labor law. The outstanding novelty is the new agrarian law. 
While the code and its by-laws had mobilized landed property as 
much as possible and had assimilated real estate to chattels in 
every sense, National Socialist legislation treats the land as the 
common property of the whole people and the owner as trustee 
of the national interest. On the one side, a good farmer is secured 
against unavoidable mishaps and too heavy debts; on the other, 
he cannot freely dispose of his farm either by alienation or by 
heritage, but it remains undivided in the hand of one successor 
as an Erbhof. A negligent farmer can be dispossessed by judg- 
ment of a special court It is the tendency of this 

law to multiply the number of small but self-contained farms and 
to strengthen the social position of the farmer no less than that of 
the industrial workman. On that account, the National Socialist 
law is contradistinctive to the Bolshevik law of the so-called 
cole hoses, the agrarian communism. The new general civil code 
for Germany is in preparation. 

Before the Civil Code of 1896 (in force since January 1900) was 
published, the Diet had unified the procedure in criminal and 
civil matters. The two codes introduced liberal measures, imitat- 
ing some of the principles of French legislation but modified by 
Hanoverian patterns. Stress was laid on safeguarding the interests 
of the defendant and the accused. The bulk of the proceedings 
was laid in the hands of jurists ; many of its formalities remained 
utterly strange and incomprehensible to the common people, as 
I myself could often see when sitting in judgment. The “Third 
Reich” intends to popularize procedure and to renew old German 


102 


I ■ 


LAW: A CENTURY OF PROGRESS 

forms of it; there have been changes in many parts of the law, but 
the reformation of the codes at large has not yet been finished. 
The Reich’s ministry of justice and the Academy of German Law 
are joining in the preparatory work. 

In 1879, after the promulgation of the Commercial Codes, the 
Criminal Code, and tlie two Codes of Procedure with all their 
by-laws, the Reichsoberhandelsgericht in Leipzig was dissolved 
and a Reichsgericht (Supreme Imperial Court) was instituted. 
It was entrusted with the control of the uniform application of 
the general laws and of such particular laws as the single sov- 
ereign states chose to submit to it. In later times, many parts of 
this vast jurisdiction were committed to the charge of special 
courts; for instance, labor law to the Reichsarbeitsgericht, cases 
of taxation to the Reichsfinanzhof, certain cases of an economic 
nature to the Reichswirtschaftsgericht or Kartell gericht. When 
I was president of the supreme court, I strove as best I could 
against this dismemberment of the central and supreme judiciary, 
but in vain. Most probably the centralizing force of the National 
Socialistic regime will bring a salutary change in this direction. 

Some branches of law are too young to have their progress 
through the last hundred years reviewed: I mean the law of 
automobiles, air law, and radio law. I had the good luck to coop- 
erate in the formation of these branches for Germany. In 1905, 
I was called to the imperial ministry of justice to draft and to 
defend before the Diet a bill on automobile law. It was based on 
the idea that the responsibility for special casualties depends on 
the functions of the machinery and the driver {Betriebsgejahr), 
without regard to the personal guilt of the driver or owner, cases 
of jorce majeure being excepted. In 1910 , 1 drafted the first bill 
on air law; it was discussed in Parliament before the World War 
but, with many amendments, came into force only in 1922. In 
1924, 1 fotmded, with some lawyers and professors, a free com- 
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mittee for radio law {Deutsche Studiengesellschaft fiir Pun\- 
recht), which edited a Quarterly Review {^ArchivfurFunhrecht'} 
and a two-volume bibliography of radio law. 

But it is impossible to confine, within national bounds, the law 
dealing with these wonderful inventions of human technical 
genius; like the efficiency of the means, the law directing their 
application must be international. So Germany has agreed to 
every multilateral treaty or agreement respecting these matters, 
as she has collaborated with other nations in unifying the inter- 
national law of commerce, shipping, trade-marks, copyright, etc. 
In this field, much is left to be done. When I was lecturing, in 
1930, before the Institute of Politics at Williamstown, Massachu- 
setts, on “The Evolution of Public International Law in Europe 
since Grotius,” I heard Colonel Lindbergh deliver a lecture on 
the need for a world-wide assimilation of the laws and regula- 
tions of aeroplanes. He was certainly right. It is my fervent hope 
and my firm conviction that, for Europe, aircraft and air law 
will overcome in the not far distant future those laughable bar- 
riers erected by a misguided and distrustful postwar diplomacy 
to the detriment of international intercourse and understanding, 
and renew, on a broader scale, the benefits railways have since 
1836 bestowed on a then divided and afterwards united Germany. 



THE HISTORY OF LEGAL EDUCATION 

JOSEPH HENRY BEALE 

T he practice of law in early times was tlie practice rather of 
a trade than of an applied science; and admission to it, as to 
other trades, was through apprenticeship. The outer barrister in 
England was an apprentice until he was called to the inner bar 
and became a serviens or serjeant. This, of course, corresponds to 
the journeyman of the mechanic trades. There is a similar history 
in the study of medicine. 

This view of law prevailed in this country for a hundred years 
or more, and the young man learned law only by going about 
with a lawyer, observing what he did and then doing likewise. 
There being few books of reports, the recollection of what a man 
had seen happen in the courts was, as in the case of the earliest 
English barristers, the method of training for the bar. The other 
branch of the profession in England, the attorney, was even more 
clearly a branch of trade. The young man desiring to become an 
attorney was articled and became an attorney’s clerk or appren- 
tice, and so remained until he was out of his articles and became 
a journeyman. All the law he learned, and that must be law 
enough to brief his cases, he learned in this way. In this country 
the two branches of the profession tended to merge into one. In 
New England, at least, the lawyers (and there seems to have been 
one in every town) were probably articled clerks who, rather 
than enter the struggle for professional advancement in England, 
tried the less crowded ranks of colonial lawyers. 

By the middle of the eighteenth century two developments 
began to be clear. In the first place, the Inns of Court, which had 
started, among other things, to furnish instruction for the young 
apprentices, began really to teach; and a number of men were 
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sent from these Colonies to learn law in die Inns of Court. 
Meanwhile a practice was growing for good lawyers, particu- 
larly country lawyers in whose practice tiiere were times of 
relaxation from pressure, to take apprentices at a fee, usually one 
hundred guineas, and give them some instruction in small classes. 
Four or five students would congregate in a good country office, 
would receive together suggestions from this master regarding 
books to read, and would from time to time be catechized by him 
on their progress. In every state there came to be well-known 
offices in which bright young men were trained. The books read 
were a heterogeneous collection of ancient common law, civil 
law, international law, history, and politics.^ 

This practice was bound to develop, and the final step in its 
development was taken when Judge Tapping Reeve in Litch- 
field, Connecticut, opened what he called a school of law. He 
himself gave lectures to his students on certain branches of law 
with which he was familiar, and he employed other lawyers of 
the neighborhood to do the same. A set of notes from the Litch- 
field Law School is the prize possession of many libraries. In such 
a set of notes taken by Elisha Whittlesey during two years, 1813- 
1814 and 1814-1815, the following subjects were pursued. 

First, Procedure, including Pleading, Evidence, and Powers of 
the Chancellor. 

Second, t£x mercatoria (by James Gould), including Insur- 
ance, Bills and Notes, Executors and Administrators. This was 
succeeded by Private Wrongs, what would now be called Torts, 
and by a short sketch of the courts of New York. 

The third volume of notes, beginning in June 1814, began with 
Municipal Law, then including the Law of Statutes. This was 
followed by lectures on Domestic Relations, namely. Master and 
Servant, Husband and Wife, and the Law of Sheriffs. In this year 
these lectures were given by Mr. Gould, not by Judge Reeve ; and 
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the student declined to take the lectures, apparently relying upon 
tlie publication of Judge Reeve’s notes under the title Law of 
Baron and Feme; Parent and Child, Guardian and Ward. The 
fourth volume, dated July 1814, was entirely covered by a course 
on Contracts by Gould, Throughout these lectures there were 
copious references to English cases and books and one of the 
maxims placed by the student at the beginning of his notes was 
“Lex est certissima cassis.” Some of these lectures were published 
by tile lecturers: Reeve’s Domestic Relations and his Treatise on 
the Law of Descents, and Gould’s Common Law Pleading. So far 
as can be learned by comparison, the books follow the lectures 
almost exactly. 

This was the beginning of the teaching of law in schools. It 
consisted of lectures, but lectures so given that the student could 
take in longhand every word and every citation. 

It was obviously foolish to copy the words of a treatise after the 
treatise was published; so, in the lecture notes referred to, Mr. 
Whittlesey declined to write the lectures on Husband and Wife 
on the plea that they were about to be published by Judge Reeve. 
This exact form of teaching, therefore, when carried on in a 
school that had a sufficient library of published treatises, would 
consist in the reading of the treatises, followed by comment on 
them by the teachers, and this was the next form of legal teach- 
ing. When the Harvard Law School was started in 1817, the first 
professor brought his library to the rooms of the school and re- 
ferred students to the books in the library. It is probable that he 
catechized the students or “examined” them on their reading, 
but of this there is no proof . 

The next step in legal education was taken, or at least envis- 
aged, by Judge Story. In his inaugural lecture upon entering on 
his professorship, he laid down the proposition that law is a 
science and should be studied as such by students capable by 
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former training of undertaking such study. It is doubtful whether 
Judge Story ever really put his ideas into effect in the law school. 
His associate, who was in the school all the time and carried the 
burden of teaching, was a former teacher in the Northampton 
law school, a later imitator of the Litchfield Law School; and he 
was followed by Greenleaf, who prepared, as soon as he might, 
a book upon evidence which he used with his classes. This con- 
tinued to be the method of instruction in the Harvard Law School 
until 1870; in that year the library was made up largely of sets 
of books published by the professors and used by them as a basis 
of their teaching. The method of teaching, then, was that every 
student had in his hands a copy of the book which was the subject 
of the lectures, was catechized upon it by tlie professor, and en- 
lightened by the professor’s comments. 

Other early American law schools followed on the whole the 
procedure adopted by Story’s colleagues and successors. Thus, 
in 1839, the Cinciimati Law School had a one-year requirement 
for the degree; in that year Walker’s Introduction to American 
haw was studied together witli practice and a moot court, and 
there was an examination by a committee of legal gentlemen. This 
was changed within twenty years to examination by the faculty. 
The examination meant was apparently oral. In the Columbia 
School of Law we have a similar system somewhat later. The 
course of study covered two years and the arrangement was bet- 
ter than that at Harvard in that the curriculum was progressive. 
The prerequisite for a degree was an oral examination by the 
leading teacher in the school. Transylvania, a still earlier school, 
predecessor of the University of Kentucky, has left no details of 
course of study or degree. In the Albany Law School the curricu- 
lum, in 1851, called for three terms of sixteen weeks each, the 
method of examination being much like that adopted at Colwn- 
bia. Twenty years later, however, the terms had been reduced to 
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twelve weeks, making it easily possible to graduate in one year. i 

The University of the City of New York (now New York 1 

University) took the next step in legal education, a step far ahead ! 

of its time. The plan for this school was propounded in 1835 by ' 

Mr. Benjamin F. Butler, then leader of the New York bar. He I 

required at least three regular professors, a classification of stu- | 

dents as to attainments, and a course of study of three years. He ’ 

thought the lectures should be adapted only to students intending f 

to practise in New York. One course was to be given each year j. 

by one of the professors and the “principal professor” was to j 

give a general or parallel course to the entire school. Three such j 

courses were to be prepared, to be given in successive years so 
that each student would have one of die courses each year. He j 

was in favor of some form of text reading preparatory to instruc- ! 

tion by lectures. The school itself began in 1838. Mr. Butler had ! 

accepted appointment as principal professor, his lectures being 
given at eight o’clock in the evening. Each professor lectured to 
one class on one “department of law.” Professor Kent, for in- 
stance, lectured to the second-year men on Persons and Personal 
Property. The course of lectures as outlined was a very full if ; 

not very deep treatment of the subject covered. The special sub- 
jects given in this way were: for the first year. Pleading and 
Practice; for the second year. Persons and Personal Property; 
and for the third year. Real Property, the remainder of the law 
being covered by the parallel or general course. Each student, 
therefore, gave two hours a week to the study of law, one with 
tlie principal professor and the other with the departmental 
professor. The course of study was obviously a thin one, but it 
was clearly a decided advance over anything that went before 
or that came after for a generation. 

After the death of Story, Professor Kent was invited from 
New York University School of Law to Harvard Law School, 
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and came, bringing with him the course as it had been estab- 
lished in his former university. The idea was at once adopted by 
his colleagues, and he may be said, therefore, to be tlte founder 
of tile present teaching by subject courses. He stayed only a year 
at Harvard, but the form of teaching by courses, very greatly 
improved, as will be seen, by Langdell, has continued as the 
basis of the organization of the curriculum until the present day. 

This invention of the course has fixed the character of legal 
teaching for nearly a century. As more and more subjects of 
study have been developed in the progress of our law, this or- 
ganization has compelled more and more courses to be given, 
more than can be taken by any one student, and has led to a very 
wide election of courses. This was attacked by Professor Huffcut 
in his presidential address at the Law School Association in 1904.* 
Nevertheless, the logic of events has forced this development and 
this multiplication of courses. When the writer was in school 
any student could study all the courses offered; but at that time 
the students circulated a petition for more courses, and as a result 
of this petition several courses were added, all desirable and most 
necessary to legal education. Each school has wished to offer the 
full assortment of courses and the result has been larger faculties 
and an increasing inability for a student to pursue all courses 
offered. Furthermore, the length of the course has been rigor- 
ously standardized, and when a subject emerges as proper for 
teaching it has to be compressed or stretched to the measure of 
the standard course. As a result, a man is forced to limit his study 
to a certain number of courses and these courses may have too 
large and important a content to master in the time or may be 
unduly padded to meet the necessity of so many hours. Nothing, 
however, has as yet been invented to take the place of the course. 
Our law-school curricula are still overloaded with casebooks and 


courses. 
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The study of law from textbooks or from lectures, as has been 
said, continued unbroken in American law schools until 1870. 
By the lecture method Professor Dwight of Columbia, Professor 
Min or of Virginia, and Professor Cooley of Michigan were the 
great teachers. A change in tlie whole method of teaching, how- 
ever, began witli the publication of Professor C. C. Langdell’s 
first casebook in 1870. He instituted the casebook for study; he 
did not use it as his pupil. Dean Ames, used it later — ^as material 
for free discussion. It was Ames who really settled much the best 
method of teaching up to his time; that is, the teaching by free 
discussion between members of the class and between the class 
and the teacher. This method of instruction developed men who 
had initiative of thought and enthusiasm. Going out into prac- 
tice, they were able to handle a new set of facts with authority 
and to argue with enthusiastic devotion; and what they con- 
ceived to be the right idea of the law carried great weight. For 
twenty years this method was peculiar to the Harvard Law 
School, and it was not even the exclusive method there; but in 
the early nineties of the last centmy it began to spread through- 
out the law schools, and by 1910 there were probably no first-rate 
schools left that had not undertaken the method of teaching by 
cases and discussion. 

One weakness of this method of teaching grew out of the fact 
that it was born in the Mid-Victorian years and that its inventor 
had said that all materials for legal study can be found in the 
lawbooks in the library. As the growth of knowledge brought 
wisdom, it became apparent that there were other elements to 
be considered in the study of law besides the historical and that 
one must step outside the books of reported decisions in order to 
learn the law. This need has been increasingly felt in the last 
twenty-five years. Two methods had been taken to supply the 
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missing element of legal study: one to alter the case system by 
the inclusion of other than strictly legal material in the books 
studied, the odier to have these elements supplied by tlie teacher 
to his class, but not studied by tlie class from books. It is impos- 
sible at this time to determine which is the better method. 

Controversy between those favoring the case system of teach- 
ing and adherents of the lecture system had quieted by 1900 and 
other reforms occupied the minds of teachers. The Harvard 
Law School required for admission a degree or its equivalent 
from 1898; in 1900 representatives of several of the more ad- 
vanced schools met to form the Association of American Law 
Schools. This was a great step ahead in legal education, for tlie 
standard set by the Association became the goal for smaller 
schools which were as yet far from it. The requirements for ad- 
mission to the Association involved : a minimum requirement for 
a d mission to the school (effective in September 1901), a mini- 
mum time of study which after 1905 was to be increased to three 
years, examination for the degree, and a minimum library. 

To take these requirements up in order: The requirement of 
high-school graduation, dien adopted, was far beyond that of 
most law schools, and many good schools were obliged to stay 
out, or even to drop out, on account of it. But the Association not 
only insisted on it, but gradually increased it; until now two 
years of college work successfully concluded in residence at an 
accepted college is required, and eighty schools, members of the 
Association, make such requirement. 

The time of study, first two and then three years, has been 
rigorously adhered to, and few if any existing schools require 
less than three years. 

The examination for the degree, meaning a written examina- 
tion, is now universal. 
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The requirement of a library was exceedingly low : the reports 
of the state and the United States. This has been gradually in- 
creased until it is now ten thousand volumes. 

Each school is now required to have four full-time instructors. 

The effect of these requirements in this country is incalculable. 
They have standardized legal education at a high level. 

The efEect of the Association was everywhere felt by 1910, 
and legal scholars, now sure of high standards in the school, 
turned their minds to other things, and these things have con- 
tinued to occupy their minds since that time. They may be sum- 
marized thus: new methods of teaching, new conceptions of 
law, higher legal education. 

Several methods of teaching law have been tried in the last 
generation, the most important of which has gained many ad- 
herents. This is the so-called functional approach to law. It is 
clear, of course, that law can only function in a setting of facts, 
and that somehow a student should learn to deal with the factual 
situation in which law is employed. Older teachers tried to make 
the student fact-conscious by studying many cases of varying 
facts in which a single legal principle emerges. One who read, as 
some of us did, all the cases cited in Ames’s notes in his early 
casebooks got fact patterns in plenty. It must be confessed that 
not all students read so many cases; not all got that mastery over 
facts which such wide reading gives. Since 1910 many teachers 
have thought it best to steep their students in the facts that may 
be expected as the background of the law that is being taught. 
One distinguished teacher spent a year in a bank, learning the 
facts before he tried to teach them; and the experience has cer- 
tainly given him power. It is believed that the “factual approach” 
is most useful in commercial law, where fact patterns are more 
limited in number. It is too early to hazard an opinion on the 
success of this method. It must be setded by the greater ease with 
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which die run-of-the-class exponents of each method find it pos- 
sible to solve the problem of applying law to a novel fact pattern. 

During the same period a new conception of law has arisen, 
soi-disant realistic. Its contentions are, first, that not alleged prin- 
ciples of law but the reaction of judges to the facts determine the 
decisions of courts; second, that law comes into existence only 
upon the decision of a court, and does not exist prior to the de- 
cision. This conception was held so strongly by its advocates that 
a new school was formed, the Johns Hopkins Institute of Law, 
headed by the extremely able protagonist of it and manned by 
other teachers devoted to it. For five years they were expected 
by the profession to show some fruits of their doctrine; but at the 
end of that time the experiment was given up. To die writer 
it seems that such a doctrine is doomed to sterility, principally 
because a law that is alleged to be a law by the realists fails to 
perform the first function of law: to keep each one in his place 
and to prevent wrong conduct; and brings their law into play 
only upon the failure of the chief purpose of law : right living. 

The third new development has been real graduate instruction, 
intended particularly for the training of teachers and for training 
in research. It has become common for die schools to renew their 
faculties from among those who have received the doctor’s degree 
from one of the three or four large schools. The work of this par- 
ticular teaching has not yet been isolated from the teaching of 
lav?yers in the ordinary work of the schools, but there are constant 
tendencies toward such isolation of the interests of the graduate 
from the undergraduate instruction. Those who have taken a 
large part in graduate instruction have come to look upon it as a 
profession distinct from the instruction of undergraduates. By 
this it is not meant to suggest that teachers of undergraduates 
should not at the same time teach graduates, for it seems to be very 
clear that the teaching of graduates greatly improves the teaching 
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of undergraduates, and it is desirable to have the same man do 
both kinds of teaching. Nevertheless, he must be able to be one 
thing to the undergraduate and a different thing to the graduate. 
One of the principal problems of the teaching of law to under- 
graduates is to determine what to leave out, for there are very few 
teachers who do not know more about law than can be imparted 
in undergraduate instruction. The problem of the teacher of 
graduates is how to put into his course all his own learning and 
experience and to relate them to the experience of his pupil. The 
teaching of graduate students, particularly from Europe, Asia, 
and Africa, calls for a high degree not only of wisdom but also 
of insight into the working of an alien mind. 

The American law school has never followed the French 
school in teaching not merely law but economics and public 
affairs. It is, however, approaching such schools in the width of 
its graduate instruction. It is the author’s belief that that develop- 
ment of a technique of teaching law which was the chief feature 
of legal instruction in the fifty years following 1870 will be suc- 
ceeded by a technique of fostering higher study and research, in 
graduate instruction at least, and that the schools which are pre- 
pared to enter into that branch of teaching will even more 
greatly affect legal thought and legal institutions than their 
predecessors. 

I have not yet spoken of the great part which the school library 
plays in the instruction of the students. A library of forty thou- 
sand books was ample in 1900 and one of eighty thousand is 
probably still ample for the teaching of undergraduates. For the 
teaching of graduates, however, the library must cover vast 
sources of knowledge not included in the law-school library of 
1900. If he studies criminology, the student will need books in 
all languages, taking up all phases of criminal careers, criminal 
trials, and post-sentence dealing with criminals. If he studies 
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jurisprudence he will need the drought of the world from Greek 
times until today. If he is studying international law he will need 
a complete collection of state papers, arbitrations, publications of 
the League of Nations, as well as every book that may have any 
bearing on the intercourse of nations. If he is studying public 
law he needs in the library the greatest variety of books con- 
cerning every kind of state action; indeed, it may fairly be said 
that he needs every book that describes human life. He needs, 
in fact, 300,000, 400,000, or 500,000 books today, increased from 
year to year at a tremendous rate. This fact must necessarily limit 
the number of schools that can teach graduate students properly. 
Two or three schools have been collecting books and papers that 
enable them properly to teach graduates in two or three or a 
dozen subjects. Other schools, very highly endowed, are now able 
to collect a great Hbrary. But it seems clear that not more than 
five or six schools will in the nature of things be able to enter, 
properly equipped, on this fascinating attempt to teach the 
teachers of our schools how to research and how to work up 
their materials. 

A great handicap of our legal education has been the rapid 
growth in size of American law schools. In a lecture school die 
size is unimportant. In a school diat really teaches by discussion 
it is a matter of careful and constant consideration. 

On the other hand, the resort of students to law schools is not 
to be discouraged, for it has resulted in far more general learning 
at the bar than ever was true in a preceding generation. It may 
be confidently asserted that, notwithstanding the number of 
poor law schools turning out poorly trained lawyers, the stand- 
ard of learning and character of the bar is fostered by law schools. 

These handicaps of the last generation could never have been 
met with the kind of instruction that was common fifty years 
ago. At that time there were very few law schools that were 
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maimed by regular professional teachers. Most schools were 
taught by neighboring lawyers who took scanty time from a 
busy practice to explain to the classes how they had secured tri- 
umphs at the bar. Such teachers could use only the simplest 
methods of teaching. Gradually, however, these instructors were 
superseded by a professional faculty of well-trained teachers, 
some of them without experience at the bar, some with an ex- 
perience only long enough to enable them to realize how law 
actually works in practice. The modern form of teaching has 
proved very difficult for lawyers who have long been in practice. 
The technique of teaching requires at the beginning of a teach- 
er’s experience both youth and a remembrance of the best ex- 
amples of teaching known to the young teacher. Of course, 
many excellent teachers have begun teaching in middle age, but 
their success has meant long and difficult labor to learn something 
that their younger colleagues knew when they began. The law 
schools have proved to be the best normal schools to train teach- 
ers of law. < 


NOTES 

^ An interesting account of legal study in lawyers’ oiSces may be found in i Warren, 
History OF THE Harvard Law School (1908) 133 

® Proceedings of the Fourth Annual Meeting of the Association of American Law 
Schools. 


ONE HUNDRED YEARS 
OF ADMINISTRATIVE LAW 

ARTHUR T. VANDERBILT 
I 

O NE hundred years ago administrative law was hardly 
a recognized term in English law,’ and it was apparently 
unknown to American law until introduced by Goodnow half 
a century ago/ Today it is concededly the fastest growing part of 
our jurisprudence, threatening to overshadow, by comparison, 
the work of our traditional courts/ 

Despite its phenomenal growth, recognition of it by the pro- 
fession has lagged until recently. As late as 1915 A. V. Dicey, who 
for more than a quarter of a century dominated English thought 
on constitutional law, felt justified in continuing to deny the 
very existence of administrative law which in 1885 he had cate- 
gorically outlawed: 

"Droit Administratif is a term known under one form or another 
to the law of most continental states, but it is one for which English 
legal phraseology supplies no proper equivalent. The words ‘admini- 
strative law,’ which are the most natural rendering of droit admini- 
stratif, are unknown to English judges and counsel, and are in them- 
selves hardly intelligible without further explanation. 

“This absence from our language of any satisfactory equivalent for 
the term droit administratif is significant; the want of a name arises 
at bottom from our non-recognition of the thing itself. 

“In England, and in countries which, like the United States, derive 
dieir civilization from English sources, the system of administrative 
law and the very principles upon which it rests are in truth unknown.” 

Arthur T. Vanderbilt is Professor of Law at New York University. 
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In his denial of tlie possibility of the existence of administrative 
law. Dicey undoubtedly expressed the conviction of the profes- 
sion at large. Though he was driven in 1915 by the decision of 
tlie House of Lords in Local Government Board v. Arlidge^ to 
admit its existence — significantly, his article bears the title The 
Develofment of Administrative Law in England^— not all of 
the legal profession was ready to capitulate on the question of its 
desirability. Thus, as late as 1929, we find Lord Chief Justice 
Hewart of Bury writing, in The New Despotism^ with a trench- 
ant pen (the vigor of which is fatefully reminiscent of Lord 
Chief Justice Coke in his losing controversy, with Lord Chan- 
cellor Ellesmere, on tlie supremacy of another institution clearly 
administi'ative in its origin^) the creed of the modern bureau- 
crats: 

“i. The business of the Executive is to govern. 

‘^2. The only persons fit to govern are experts. 

“3. The experts in the art of government are the permanent officials, 
who, exhibiting an ancient and too much neglected virtue, ‘think 
themselves worthy of great things, being worthy.’ 

“4. Buttheexpertmustdeal with things as they are. The ‘foursquare 
man’ makes the best of the circumstances in which he finds himself. 

“5, Two main obstacles hamper the beneficent work of the expert. 
One is the sovereignty of Parliament, and the other is the rule of law. 

“6. A kind of fetish-worship, prevalent among an ignorant public, 
prevents the destruction of these obstacles. The expert, therefore, must 
make use of the first in order to frustrate the second. 

“7. To this end let him, under Parliamentary forms, clothe himself 
with despotic power, and then, because the forms are Parliamentary, 
defy the Law Courts. 

“8. This course will prove tolerably simple if he can (a) get legisla- 
tion passed in skeleton form, (b) fill up the gaps with his own rules, 
orders, and regulations, (c) make it difficult or impossible for Parlia- 
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ment to check the said rules^ orders and regulationSj (d) secure for 
them the force of statute^ (e) make his own decision final, (f) arrange 
that the fact of his decision shall be conclusive proof of its legality, 
(g) take power to modify the provisions of statutes, and (h) prevent 
and avoid any sort of appeal to a Court of Law. 

^^9. If the expert can get rid of the Lord Chancellor, reduce the 
Judges to a branch of the Civil Service, compel them to give opinions 
beforehand on hypothetical cases, and appoint them himself through a 
business man to be called Minister of Justice,’ the coping-stone will 
be laid and the music will be the fuller.” ^ 

In Bureaucracy Triumphant^'' Professor C. K. Allen of Ox- 
ford, reviewing this work and Dr. F. J. Port’s Administrative 
Law,^^ sustains the Lord Chief Justice’s philippic, in essence, by 
concluding: 

'‘We remain unconvinced, then, of the necessity for specialist tribunals 
and a specialist administrative law. Unless we are prepared to admit 
that the whole constitutional centre of gravity has moved from the 
legislature to the executive; unless we are willing to be governed not by 
ourselves tlirough our representatives but by officials who are re- 
sponsible to no electorate : unless, in short, we are disposed to revise the 
whole theory and practice of the constitution which has so long been 
our boast: unless we are prepared to go thus far, then what is most 
urgently needed, and what is in no sense beyond practical possibility, 
is to make administrative power as responsible de jure as it is efficient 
de facto. And this we believe will be done only by means of a whole- 
some body of administrative law developed in harmony with the 
traditional principles of the general legal system.”^^ 

Meantime, administrative law, despite tlie denials of its exist- 
ence, despite its critics, and despite its obvious defects, has almost 
usurped the legal stage, much to the distress of tlie actors of the 
older order. Not that it burst upon the stage unannounced; as 
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long ago as 1887-1888 Maitland, in lecturing on constitutional 
history, said: 

“If you take up a modern volume of the reports of the Queen’s 
Bench Division, you will find that about half the cases reported have 

to do with the rules of administrative law Now these matters you 

cannot study here; they are not elementary, they are regulated by 
volumes upon volumes of Statutes. Only do not neglect their existence 
in your general conception of what English Law is. If you do you will 
frame a false and antiquated notion of our constitution The gov- 

ernmental powers, the subordinate legislative powers of the great 
ofEcers, the Secretaries of State, the Treasury, the Board of Trade, the 
Local Government Board, and again of the Justices in Quarter Ses- 
sions, the Municipal Corporations, the Guardians of the Poor, 
School Boards, Boards of Health, and so forth; these have become of 
the greatest importance and to leave them out of the picture is to make 
the picture a partial one-sided obsolete sketch.” 

It is characteristic of the genius of die foremost English legal 
historian of the nineteenth century that, in discussing the subject 
and criticizing the earlier definitions of Austin*'' and of Hol- 
land,*® he perceived that the inevitable trend of modern society 
necessitated the creation of new agencies, with scope and power 
quite foreign to the traditional institutions. 

It is to American scholars, however, that the credit for the 
investigation, analysis, and presentation of the principles of 
administrative law, simultaneously with their development in 
actual practice, must go. The pioneer work has been done, by 
and large, by three men, successively— Goodnow*® of Columbia, 
Freund*’’ of Chicago (himself a student under Goodnow), and 
Frankfurter*^ of Harvard— and dieir disciples. Goodnow was 
the first to perceive the peculiar significance for the study of 
administrative law of the comparative method as applied to the 
administrative systems of France, Germany, England and the 
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United States, which, although involving common problems, 
also present sharp contrasts at many vital points. While he 
recognized, as few have, the inseverability, in both the study and 
practice of the science of administration, of politics and law, his 
approach to the subject was predominantly that of the political 
scientist (and, significantly, most of his distinguished disciples 
are political scientists).*® Where Goodnow viewed administra- 
tive law from the standpoint of the State, Freund, on tlie other 
hand, was concerned primarily with the effect of administrative 
action on private rights; in his writings, moreover, due doubtless 
to his Continental background, he has stressed the importance 
of legislation in its bearing on administrative law. Frankfurter 
and his school, with the exception of Dickinson,® have contented 
themselves in the main with intensive studies of particular 
agencies or problems rather than general treatises." In their case- 
books, however, Frankfurter and Davison have emphasized 
the constitutional aspects of administrative law, indicating the 
parallel course of die development of administrative law in die 
several English-speaking countries notwithstanding their varied 
constitutional backgrounds. Indeed, this emphasis on the relation 
of administrative law to constitutional law, which was criticized 
in some reviews of the first edition of their casebook, is now, in 
the light of the recent opinions of die United States Supreme 
Court construing New Deal legislation, hailed in reviews of the 
second edition as prophetic foresight.® 

Nor are these three leaders and their disciples alone in con- 
tributing to the growing literature of the subject. Eminent law- 
yers,® bar associations,® law-school reviews,® and the publications 
under the auspices of the Commonwealth Fund and the Brook- 
ings Institution have carried on their work in this country, while 
in England there have appeared, among others, the scholarly 
works of Port, Robson,*’® and Allen. But aldiough in no other 
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field of legal research have so many significant studies been pub- 
lished in recent years, nevertheless it must be confessed that the 
literature on the subject has scarcely kept pace with its develop- 
ment in practice during the World War and the great depression, 
both of which have served to accentuate and accelerate the forces 
that have been building up administrative law for at least a half 
century. 

In fact, even law schools have not been alive to the challenge 
presented to the old order by the spread of administrative law. 
In the eighty law schools belonging to the Association of Amer- 
ican Law Schools only forty gave courses in tlie subject in 1934, 
and most of these courses were elective or postgraduate, interest- 
ing a select but numerically negligible group. Signs are not want- 
ing of a general realization on the part of lawyers of the growing 
practical importance of the subject— -the illuminating reports of 
the Special Committee on Administrative Law of the American 
Bar Association under the able leadership, successively, of Mr. 
Louis G. Caldwell and Colonel O. R. McGuire have contributed 
much to the general enlightenment® — and the impact of this 
trend, when it is ultimately felt in the law-school curriculum, will 
doubtless have far-reaching effects not only in its scope but also 
in methods, for administrative law is not to be mastered, as 
Goodnow has demonstrated, without its being properly related 
to politics or without liberal comparison with systems of admin- 
istration in foreign countries having similar problems. It is not 
to be grasped, as Frankfurter has shown, apart from the issues 
of constitutional law and public law in general. And, as Freund 
has proved, it is inseparably involved in problems of legislation. 
Finally, inasmuch as administrative law so largely represents the 
attempt of the State to adapt its rules and i-egulations to the com- 
plicated and changing economic and social conditions of modern 
life, it cannot be studied in a legal vacuum, without due regard to 
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the economic and social problems that have generated it. It may 
be that an intuitive apprehension of these interrelationships has 
been one of the elements retarding the reception of administra- 
tive law by lawyers in general in a period while it was develop- 
ing all around them, or its acceptance in tlie law schools as 
anything but an exotic subject of study. Lawyers and law teachers 
alike cannot easily give up their age-old intellectual habits of 
seeking all wisdom in the volumes of decisions reported m the 
English language, of provincial indifference toward the way 
odrer nations have solved similar problems, of a peculiar sort of 
unspoken contempt for legislation as a type of inferior law until 
such time as it shall have been construed by the courts, and of 
reluctance to apply the disciplines of economics and sociology to 
legal problems. By forcing a change in attitude widi reference to 
these matters on law teachers and prospective lawyers alike, the 
inevitable reception of administrative law by the law schools into 
a proper place in the curriculum will have repercussions m kgal 
methods and habits of drought reaching far beyond the limits of 
the course in administrative law itself. 

n 

what is the source of this rising tide of administrative law ? 
The answer is simple— legislative enactments to meet the de- 
mands of a new era of unparalleled change and of increasing 
complexity in business and society. Gur widening grasp of sci- 
ence and its growing application by means of new inventions, 
such as the automobile, die airplane, and die radio, to the prob- 
lems of communication, transportation, and industty have 
produced a host of new economic, social, and governmentel 
problems, requiring expert knowledge and technical skill for 
their solution, which die legislature has believed could best be 
obtained through administrative agencies. Manifesdy, a popu- 
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larly elected legislature is not equipped to handle such involved 
and technical problems: hence “the hegemony of the execu- 
tive,” as Dean Pound has termed it. These problems, moreover, 
are in most instances continuing problems, and, therefore, the 
legislature has found it necessary to give its newly created instru- 
mentalities power not only to carry out the law creating them 
but also, in varying degrees, to legislate and adjudicate with 
reference to it 

In this way tlie execudve branch of the government has over 
the past hundred years, at first almost imperceptibly but in the 
last fifty years with constantly accelerating speed (and particu- 
larly during the period of the World War and the ensuing 
depression) , been endowed by the legislature with a vast agglom- 
eration of agencies, boards, bureaus, commissions, corporations, 
courts, and departments, many of them vested widi the broadest 
sort of legislative and judicial powers, all within the scope, of 
course, of the acts creating them. The number of these adminis- 
trative agencies to which an individual citizen is subject in his 
municipality, state, and nation is legion. The list of such instru- 
mentalities exercising judicial functions in the federal govern- 
ment alone covers several pages in the report of the Special 
Committee on Administrative Law of the American Bar Asso- 
ciation for 1934.“'’ If it is difficult to catalogue these activities in 
the federal government, the task is impossible in the forty-eight 
states. Entire volumes have been written describing the relation 
of government and business.^” The modes of control are of such 
various types as (i) investigations and reports, (2) restrictions 
on entry into business, (3) fixing of prices and rates, (4) regula- 
tion of services and quality, (5) prevention of discrimination, 
( 6 ) outlawing of monopoly and restraint of trade, (7) elimina- 
tion of unfair methods of trading, (8) governmental aid to busi- 
ness, (9) governmental ownership and operation.” Many 
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businesses are subjected to multiple control not only by federal 
agencies but also by the administrative bodies of the several states. 
The administrative process, as Maitland pointed out nearly fifty 
years ago, is not new it is merely the extension of its application 
to a rapidly changing and vastly complicated social order that is 
startling. 

In their practical operation these administrative agencies run 
counter to long accepted principles of government and jurispru- 
dence. Thus, in the field of government, the doctrine of die 
separation of powers epitomizes the struggle of Englishmen 
against royal tyranny, running over centuries and leading ul- 
timately to a recognition by the king of the supremacy of Par- 
liament in the matters of legislation and taxation, and of the 
independence of the judiciary as against both king and Parlia- 
ment. The doctrine evolved from these struggles, as rationalized 
even to the extent of misinterpretation by Montesquieu, “ has not 
only been accepted as a cardinal principle of American constitu- 
tional law but has been relied upon from our earliest days by 
the thirteen original states as a fundamental and indispensable 
bulwark against despotism. The constitutions of six states pre- 
scribe a simple distribution of the powers of government into 
three departments, legislative, executive, and judicial; insixotlter 
states there is added a prohibition of any admixture of powers; 
the constitutions of twenty-six states provide for a threefold 
distribution of powers with designated exceptions; eight states, 
along with the United States, have no explicit separation of 
powers, but it is implied from the division of all governmental 
powers into three separate articles; two states provide for an 
administrative branch in prescribing the separation of powers.^"* 

No principle of constitutional law has been more firmly rooted 
by tradition as well as by express provision. Each of the thirteen 
Colonies had been governed by Great Britain through a gover- 
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nor, a legislature, and courts, each with such powers as Parlia- 
ment decreed. No idea of government was so unanimously ac- 
cepted by the Founding Fathers.^® Washington, in his Faixwell 
Address, warned: “The spirit of encroachment tends to con- 
solidate the powers of all departments in one, and thus to create, 
whatever the form of government, a real despotism.” John 
Adams reasoned: “It is by balancing each of tllese three powers 
against the odier two, that the efiorts in human nature toward 
tyranny can alone be checked and restrained and any degree of 
freedom preserved.”®'^ Jefferson was of the same mind: “The con- 
centrating these in the same hand is precisely the definition of 
despotic government. It will be no alleviation that these powers 
will be exercised by a plurality of hands and not a single one. 
One hundred and seventy-three despots would surely be as op- 
pressive as one.”^’' Madison was equally emphatic : “The accumu- 
lation of all powers, legislative, executive and judicial, in the 
same hands, whether of one, a few, or many, whether hereditary, 
self-appointed, or elective, may be justly pronounced the very 
definition of tyranny.”^® 

Notwithstanding this unanimity of constitutional provisions, 
tradition, and interpretation by the Founding Fathers, tlie fact 
remains that our government today is largely a government of 
administrative agencies, many of them exercising powers legis- 
lative or judicial in their nature. Here is one of the fundamental 
problems of administrative law under our written constitutions 
sanctioning the doctrine of the separation of powers. The prob- 
lem divides itself into two important phases: (i) the extent 
to which the legislature may delegate its powers to the executive 
department, and (2) the extent to which it may endow adminis- 
trative agencies with judicial powers. Though the two questions 
have aspects in common, they will be considered separately. 

If the legislature were to commit all lawmaking powers to the 
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various administrative agencies, which Lord Chief Justice Hew- 
art has asserted is the aim of the bureaucrats,^’ representative 
government would become a mere form or even a farce. On the 
other hand, if the doctrine of the separation of powers were 
pushed to extreme limits, government, especially under modern 
conditions, could not function. 

The problem has been widi us from die days of Chief Justice 
Marshall. Thus in Wayman v. Southard he held : 

“It will not be contended, that congress can delegate to the courts, 
or to any other tribunals, powers which are strictly and exclusively 
legislative. But congress may certainly delegate to others, powers 
which the legislature may rightfully exercise itself 

“The line has not been exactly drawn which separates those im- 
portant subjects, which must be entirely regulated by the legislature 
itself, from those of less interest, in which a general provision may be 
made, and power given to those who are to act under such general 
provisions to fill up the details.” 

As the scope of delegated legislative and judicial power broad- 
ened, the courts often sought to conceal the clash of constitutional 
mandate and governmental necessity by describing the delegated 
powers as “quasi-legislative” or “quasi-judicial.” Notwithstand- 
ing tlie hybrid term, the powers conferred, not being executive, 
manifestly were either legislative or judicial. The extent to 
which the process of conferring other than executive powers on 
administrative agencies has been carried has been summarized 
by Justice Holmes in his dissenting opinion in tlie Springer case: 

“The great ordinances of the Constitution do not establish and 
divide fields of black and white. Even the more specific of them are 
found to terminate in a penumbra shading gradually from one extreme 
to the other. Property must not be taken without compensation, but 
with the help of a phrase [the police power] some property may be 
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taken or destroyed for public use without paying for it^ if you do not 
take too much. When we come to the fundamental distinctions it is 
still more obvious that they must be received with a certain latitude or 
our government could not go on. 

“To make a rule of conduct applicable to an individual who but for 
such action would be free from it is to legislate— yet it is what the 
judges do whenever they determine which of two competing princi- 
ples of policy shall prevail At an early date it was held that Congress 
could delegate to the courts the power to regulate process, which cer- 
tainly is lawmaking so far as it goes. Wayman v. Southard, lo Wheat. 
1, 42, 6 L. ed. 253, 262; Bank of United States v. Halstead, 10 Wheat. 51, 
6 L. ed. 264. With regard to the Executive, Congress has delegated to 
it or to some branch of it the power to impose penalties. Oceanic Steam 
Nav. Co. v. Stranahan, 214 U. S. 320, 53 L. ed, 1013, 29 Sup. Ct. Rep. 
671 ; to make conclusive determination of dutiable values, Passavant v. 
United States, 148 U. S. 214, 37 L. ed. 426, 13 Sup. Ct. Rep. 572; to 
establish standards for imports, Buttfield v. Stranahan, 192 U. S. 470, 
48 L. ed, 525, 24 Sup. Ct. Rep. 349; to make regulations as to forest 
reserves. United States v. Grimaud, 220 U. S. 506, 55 L. ed. 563, 31 Sup. 
Ct. Rep. 480; and other powers not needing to be stated in further 
detail Houston v. St. Louis Independent Packing Co. 249 U. S. 479, 
63 L. ed, 717, 39 Sup. Ct. Rep. 332; Union Bridge Co. v. United States, 
204 U.S. 364, 51 L. ed. 523, 27 Sup. Ct. Rep. 367; Re Kollock, 165 U, S. 
526, 41 L. ed. 813, 17 Sup. Ct. Rep. 444. Congress has authorized the 
President to suspend the operation of a statute, even one suspending 
commercial intercourse with another country, Marshall Field & Co. v, 
Clark, 143 U. S. 649, 36 L. ed. 294, 12 Sup. Ct. Rep. 495, and very recently 
it has been decided that the President might be given power to change 
the tariff, J. W. Hampton, Jr. & Co. v. United States April 9, (1928) 
276 U. S. 394, ante, 624, 48 Sup. Ct. Rep. 348. It is said that the powers 
of Congress cannot be delegated, yet Congress has established the 
Interstate Commerce Commission, which does legislative, judicial and 
executive acts, only softened by a quasi; makes regulations, Inter- 
mountain Rate Cases (United States v. Atchison, T. & S. F. R. Co.) 
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234 U. S. 476, 4865 58 L. ed. 14085 14225 34 Sup. Cl Rep. 9865 issues 
reparation orders and performs executive functions in connection with 
Safety Appliance Acts, Boiler Inspection Acts, etc. Congress also has 
made effective excursions in the other direction. It has withdrawn juris- 
diction of a case after it has been argued. Ex parte McCardle, 7 Wall. 
506, 19 L. ed. 264. It has granted an amnesty, nothwithstanding the 
grant to the President of the power to pardon. Brown v. Walker, 161 
U. S. 59I5 6015 40 L. ed. 819, 822, 5 Inters. Com. Rep. 369, 16 Sup. Ct, 
Rep. 644. A territorial Legislature has granted a divorce. Maynard v. 
Hill, 125 U. S. 19O5 31 L. ed, 654, 8 Sup. Ct. Rep. 723. Congress has de- 
clared lawful an obstruction to navigation that this court has declared 
unlawful. Pennsylvania v. Wheeling & B. Bridge Co. 18 How. 421, 15 
L. ed. 435. Parallel to the case before us Congress long ago established 
the Smithsonian Institution to question which would be to lay hands 
on the Ark of the Covenant; not to speak of later similar exercises of 
power hitherto unquestioned, so far as I know. 

‘It does not seem to need argument to show that however we may 
disguise it by veiling words we do not and cannot carry out the dis- 
tinction between legislative and executive action with mathematical 
precision and divide the branches into watertight compartments, were 
it ever so desirable to do so, which I am far from believing that it is, 
or that the Constitution requires.” 

This trend toward delegated legislative power has been 
thought to be irresistible. As long ago as 1916, Senator Root ex- 
pressed the opinion that “Before tliese [administrative] agencies 
the old doctrine prohibiting the delegation of legislative power has 
virtually retired from the field and given up the fight But the 
decisions of die United States Supreme Court in the recent 
Panama Refining Company'^^ and the Schechter^'^ cases demon- 
strate the rashness of prophecy. In the first case, Chief Justice 
Hughes said: 

“The Constitution provides that ‘All legislative powers herein 
granted shall be vested in a Congress of the United States, which shall 
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consist o£ a Senate and House of Representatives’, Art. i. Sec. i. And 
the Congress is empowered ‘To make all laws which shall be necessary 
and proper for carrying into execution’ its general powers. Art. i, Sec. 
8, par. 18. The Congress manifestly is not permitted to abdicate, or to 
transfer to others, the essential legislative functions with which it is 
thus vested. Undoubtedly legislation must often be adapted to complex 
conditions involving a host of details with which the national legisla- 
ture cannot deal directly. The Constitution has never been regarded as 
denying to the Congress the necessary resources of flexibility and 
practicality, which will enable it to perform its function in laying down 
policies and establishing standards, while leaving to selected instru- 
mentalities the making of subordinate rules within prescribed limits 
and the determination of facts to which the policy as declared by the 
legislature is to apply. Without capacity to give authorizations of that 
sort we should have the anomaly of a legislative power which in many 
circumstances calling for its exertion would be but a futility. But the 
constant recognition of the necessity and validity of such provisions, 
and the wide range of administrative authority which has been 
developed by means of them, cannot be allowed to obscure the limita- 
tions of the authority to delegate, if our constitutional system is to be 
maintained.” 

In the second case, where there was no dissenting opinion, the 
Chief Justice reiterated: 

'‘To summarize and conclude upon this point : Sec. 3 of the Recovery 
Act is without precedent. It supplies no standards for any trade, in- 
dustry, or activity. It does not undertake to prescribe rules of conduct 
to be applied to particular states of fact determined by appropriate 
administrative procedure. Instead of prescribing rules of conduct, it 
authorizes the making of codes to prescribe them. For that legislative 
undertaking, Sec. 3 sets up no standards, aside from the statement of 
the general aims of rehabilitation, correction, and expansion described 
in Sec, i. In view of the scope of that broad declaration and of the 
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nature of the few restrictions tliat are imposed, the discretion of the 
President in approving or prescribing codes, and thus enacting laws 
for the government of trade and industry throughout the country, is 
virtually unfettered. We think that the code-making authority thus 
conferred is an unconstitutional delegation of legislative power.” 

While Congress cannot be expected to legislate in detail on 
complicated or technical matters, it cannot abdicate its powers. 
It must at least prescribe policies and establish standards. A halt 
has been called on the wholesale, unconsidered delegation of 
legislative powers to the executive. It is now for the Court to 
determine in each instance of delegated powers whether or not 
policies have been prescribed and standards set up; and it seems 
reasonable to suppose that die decision of the Court in each 
instance will ultimately involve a consideration of governmental 
necessity on the one hand and of the traditions of our people and 
the purposes dictating the doctrine on the other hand. 

It is interesting to note how the British have met the same 
problem. Under an unwritten constitution, no appeal is possible 
to the doctrine of the separation of powers; what Parliament 
enacts is law. In a few instances, statutory construction served to 
block die surrender by Parliament of legislative power. It soon 
proved an ineffectual control. So, to quote C. T. Carr: 

“At length the alarm was sounded. In 1929 the Lord Chief Justice left 
the Bench’— the words are those of Professor Frankfurter — ‘to break 
a lance for the pristine purity of Dicey’s Rule of law.’ Shortly before 
The New Despotism appeared, the Lord Chancellor appointed a strong 
committee under Lord Donoughmore to investigate the legislative 
and judicial powers of Ministers and to report upon safeguards ‘to 
secure the constitutional principles of the Sovereignty of Parliament 
and the Rule of Law.’ Thus the Dicey tradition was reaffirmed. The 
committee obtained charts of all departments’ statutory powers, and 
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it heard valuable evidence from the Treasury Solicitor, the senior 
olBcial draftsman, the Ministry of Health (most prominent of White- 
hall legislators and quasi-judges) and other witnesses. Its Report, a 
happy blend of sound learning with practical wisdom, was a State 
document of high authority. In one sense the civil service had been 
on trial. The verdict was ‘not guilty, but be careful another time.’ ” 

The findings and recommendations of this report"'® constitute it 
an extremely valuable state paper, which may be of great utility 
in considering our own problems under written constitutions. 
The conclusion of the Committee that the practice of delegating 
legislative power was inevitable holds for us as well. 

Thus, under both written and unwritten constitutions the de- 
velopment of administrative agencies, designed to meet the 
necessities of modern life, has modified the doctrine of the sepa- 
ration of powers almost beyond recognition. The plain truth is 
that the doctrine in its absolute form never was workable.'*® It has 
never been regarded, for example, as applicable to local govern- 
ment.®® And, as we have seen, exceptions on one basis or another 
have been made from the earliest times in the interest of efficient 
government. 

One practical problem, of great importance to every one who 
has had to deal with administrative agencies exercising delegated 
legislative powers, is to learn what legislation they have promul- 
gated. Statutes are readily accessible, but this “subordinate legis- 
lation” has often been quite inaccessible.®* The situation was most 
acute in the period of the National Recovery Administration 
codes. As a result largely of the work of the Special Committee 
on Administrative Law of the American Bar Association,®® Con- 
gress in 1935 enacted the Federal Register Act.®® It provides not 
only for a central office giving access to the public to all adminis- 
trative legislation but also for the publication, five times a week. 
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of a Federal Register, tlie first number of which appeared on 
March 14, 1936. This Act has set a standard for die several states 
in which the discovery of delegated legislation is still all too often 
an arduous task. 

Ill 

The vesting of judicial powers in administrative agencies not 
only involves the political and constitutional aspects of the doc- 
trine of the separation of powers, but also raises a question in the 
sphere of jurisprudence on the validity of our definition of law. 

Every exercise of judicial authority by an administrative instru- 
mentality is necessarily a breach of die strict doctrine of the 
separation of powers and, therefore, to be scrutinized accord- 
ingly. When legislative powers are joined, as they frequently 
are, to a grant of judicial powers, we have the merger in one 
person or in one body of all three types of governmental power, 
the very source of tyranny and despotism that Washington, 
Adams, Jefferson, and Madison were seeking to avoid. The ju- 
dicial power raises much graver problems than the legislative; 
relatively little is to be feared from an abuse of the lawmaking 
power, for if it overreaches itself public opinion will sooner or 
later correct it. It is not so widi the judicial power; if the law or 
administrative ruling is not uniformly enforced, justice vanishes. 
There is always this danger when one man or one body is legis- 
lator, prosecutor, judge, and enforcing agent. The danger is not 
academic; the United States Supreme Court has taken judicial 
notice of the environment of the administration. In the recently 
decided St. Joseph Stocky Yards Company case. Chief Justice 
Hughes said: 

“Legislative agencies, with varying qualifications, work in a field 
peculiarly exposed to political demands. Some may be expert and im- 
partial, others subservient.”®^ 
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In England, where, as we have seen, under an unwritten con- 
stitution the doctrine of separation of powers has no force, the 
Rule of Law was invoked by Dicey as a substitute. It meant, 
first, that no man should be called to judgment except in the 
ordinary courts, and, secondly, that every man, regardless of 
position or rank, was subject to the ordinary courts of law.“ 
“Law,” according to Pollock and Maitland, “may be taken for 
every purpose, save that of strictly philosophical inquiry, to be 
the sum of the rules administered by courts of justice.”^® The 
juridical definition of law and the constitutional theory of the 
Rule of Law alike have been overwhelmed by the rising tide of 
administrative law. As Chief Justice Hughes frankly said: 

“The distinctive development of our era is that the activities of the 
people are largely controlled by government bureaus in state and 
nation. It has well been said that this multiplication of administrative 
bodies with large powers ‘has raised anew for our law, after three 
centuries, the problem of executive justice’; perhaps better styled ad- 
ministrative justice. A host of controversies as to private rights are no 
longer decided in courts.” 

Nevertheless, in spite of the retreat in the United States of the 
doctrine of the separation of governmental powers before the 
necessities of modern life, in spite of the overthrow in Great 
Britain of the Rule of Law as enunciated by Dicey and as accepted 
generally by Englishmen for half a century, the struggle to main- 
tain the advantages of judicial independence with administrative 
efficiency has continued and still continues. 

Robson has summed up admirably the advantages of adminis- 
trative tribunals: 

“the cheapness and speed with which they usually work; technical 
knowledge and experience which they make available for the discharge 
of judicial functions in special fields; the assistance which they had to 
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the efficient conduct o£ public administration and the ability they 
possess to lay down new standards and to promote a policy o£ social 
improvement”®^ 

as well as their disadvantages : 

“the lack o£ publicity which attends the work of most tribunals, the 
air of mystery and secrecy in which their deliberations are shrouded, 
the failure in most cases to give reasons for the decisions, or to publish 
reports of decided cases; and the poor quality and insufficient amount 
of the evidence on which decisions are often based.”-’® 

The chief objection to the most important administrative agen- 
cies exercising judicial functions is the combination of prosecu- 
tor and judge. In actual practice, the administrative body may 
prescribe the regulations; employ inspectors to enforce tliem; file 
complaints against offenders in the language of an outraged 
plaintiff; ascend the bench, try the cases for violation of tlie 
regulations it has made, decide them on the basis of die testimony 
of inspectors it employs; and, where it files an opinion, sustain 
in the strictest judicial language the charges it has preferred in 
the language of an outraged plaintiff.®® Worse than that, the 
counsel to the administrative tribunal, who assisted in drafting 
the regulations and the complaint and in preparing the case for 
trial, will in most cases confer with the administrative officers 
trying the case, either openly or secretly, daily before the opening 
of court, during die noon recess, and after court, regarding the 
proof to be adduced at the hearing; he will participate in the 
deliberations of the tribunal leading up to a decision, if, indeed, 
the duty of decision is not in fact delegated to him, and he will 
write the decision of his tribunal. In short, counsel may in fact 
occupy every position in the controversy except that of defendant 
and witness and even then he will be close to the witness on the 
commission’s pay roll. 
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Altliough there is no decision of the federal courts prohibiting 
the combination of judge and prosecutor, the entire proceeding 
is alien to the spirit of Anglo-American law. The Donoughmore 
Committee reported that “The first and most fundamental prin- 
ciple of national justice is that a man may not be a judge in his 
own cause,”®" and again that “We think it clear that bias from a 
strong and sincere conviction as to public policy may operate as a 
more serious disqualification than pecuniary interest.”®’ Here, 
again, as in the field of delegated legislation, we find ourselves 
confronted with practical difficulties. The issues raised in judicial 
proceedings before administrative tribunals are often technical 
and complicated, utterly foreign to the experience of already 
overworked judges. The attitude of Lord Campbell, then chief 
justice, later Chancellor, is summarized by C. T. Carr: 

“There was one Chief Justice who wanted no administrative adven- 
tures in a field where the lawyer’s training and precedents gave no 
guidance. The Railway and Canal Traffic Act, 1854, referred traders’ 
complaints to the Court of Common Pleas which was to school the 
railway companies with injunction and fine. Lord Campbell pro- 
tested that the proposals would turn judges into railway directors; 
they would have to be apprenticed to civil engineers; how was he him- 
self to determine what was a reasonable fare or what was undue delay 
His view that these were matters for a lay tribunal and not for judges 
was justified later when a Joint Select Committee reported that a 
jurisdiction ‘so foreign to the ordinary functions of a Court of justice’ 
had failed to work.”®^ 

While Lord Campbell’s statement may explain the reluctance 
of the judiciary to venture into new and uncharted fields, still it 
is difficult to explain to a litigant why an appellate court will re- 
view botli the findings of facts and the conclusions of law of a 
trained equity or admiralty judge but decline to review the find- 
ings of facts of administrative tribunals composed in many in- 
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stances of laymen untrained in tlie law of evidence and unskilled 
in the art of weighing the probative value of testimony. In most 
litigation the vital dispute is about the facts; as Chief Justice 
Hughes has said: 

“The power of administrative bodies to make findings of fact which 
may be treated as conclusive, if there is evidence both ways, is a power 
of enormous consequence. An unscrupulous administrator might be 
tempted to say ‘let me find the facts for the people of my country, and 
I care little who lays down the general principles.’ 

Despite these obvious considerations, the natural reluctance of 
judges to venture into new fields and the lip service rendered to 
die doctrine of the separation of powers by designating die judi- 
cial functions as “quasi-judicial” have conspired to limit the right 
of judicial review of administrative decisions. Space is lacking to 
trace the course of the limitations placed by courts on judicial 
review. In the recently decided St. Joseph Stoc\ Yards Company 
case, the Supreme Court, speaking through Chief Justice Hughes, 
has shown an appreciation both of the importance of the power to 
review findings of fact where a constitutional question is involved 
and of the burdens such an obligation imposes on the Court : 

“But the Constitution fixes limits to die rate-making power by 
prohibiting the deprivation of property without due process of law or 
the taking of private property for public use without just compensa- 
tion. When the legislature acts directly, its action is subject to judicial 
scrutiny and determination in order to prevent the transgression of 
these limits of power. The legislature cannot preclude that scrutiny 
or determination by any declaration or legislative finding. Legisladve 
declaration or finding is necessarily subject to independent judicial 
review upon the facts and the law by courts of competent jurisdiction 
to the end that the Constitution as the supreme law of the land may be 
maintained. Nor can the legislature escape the constitutional limita- 
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tion by authorizing its agent to make findings that the agent has kept 
within that limitation. Legislative agencies, with varying qualifica- 
tions, work in a field peculiarly exposed to political demands. Some 
may be expert and impartial, others subservient. It is not difficult for 
them to observe the requirements of law in giving a hearing and re- 
ceiving evidence. But to say that their findings of fact may be made 
conclusive where constitutional rights of liberty and property are in- 
volved, although the evidence clearly establishes that the findings are 
wrong and constitutional rights have been invaded, as to place those 
rights at the mercy of administrative officials and seriously to impair 
the security inherent in our j udicial safeguards. 

“That prospect, with our multiplication of administrative agencies, 
is not one to be lightly regarded. It is said that we can retain judicial 
authority to examine the weight of evidence when the question con- 
cerns the right of personal liberty. But if this be so, it is not because we 
are privileged to perform our judicial duty in that case and for reasons 
of convenience to disregard it in others. The principle applies when 
rights either of person or of property are protected by constitutional 
restrictions. Under our system there is no warrant for the view that 
the judicial power of a competent court can be circumscribed by any 
legislative arrangement designed to give effect to administrative action 
going beyond the limits of constitutional authority. This is the purport 
of the decisions above cited with respect to the exercise of an in- 
dependent judicial judgment upon the facts where confiscation is 
alleged. The question under the Packers and Stockyards Act is not 
different from that arising under any other act, and we see no reason 
why those decisions should be overruled.” 

But even with this advanced position, pointing toward an effec- 
tive protection of the real rights of the litigant where constitu- 
tional issues are involved, the general status of the law of judicial 
review is most unsatisfactory. This has led to the advocacy by the 
Special Committee on Administrative Law, influenced to a de- 
gree by the same considerations as dominate the Donoughmore 
Report, of a Federal Administrative Court;^^ the Logan bill,®® 
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designed to create such a court, is now pending in Congress. It is 
impossible here to discuss the bill in detail. It represents a monu- 
mental advance in the handling of administrative adjudications. 
The present trained judges of the Federal Court of Claims, and 
the Court of Customs and Patent Appeals, and the members of 
the Board of Tax Appeals are transferred to the new court. Other- 
wise, the judges are appointed as are other federal judges, and 
they likewise hold office during good behavior. The court has 
botli trial and appellate divisions. The appellate division reviews 
all issues both of fact and of law. It may take additional testi- 
mony. Its decision is final, subject to review by the Supreme 
Court by writ of certiorari. Sessions of the trial division may be 
held anywhere in the United States. The bill, in short, has sought 
to preserve the separation of powers within the administrative 
branch of the government and at the same time to safeguard 
the administration by leaving the power to adjudicate in expert 
hands. 

IV 

No review of the development of administrative law would 
be complete without pointing out the deficiencies of our Anglo- 
American system in affording adequate relief to tire citizen 
against wrongs done him by the government and its officers. One 
hundred years ago, in a simpler age, the subject was relatively 
unimportant. Witli the constant growth of all governmental ac- 
tivities— municipal, state, and national — ^both tiirough regulation 
of industry and through direct participation in business, the prob- 
lem presented is of such significance to tlie citizen that it cannot 
be ignored. Lord Hewart and C. K. Allen^ have exhibited con- 
spicuous examples of wrongs deliberately inflicted by the govern- 
ment without redress to the subject; they might be paralleled by 
many examples in this country. 

The maxim that the kmg can do no wrong or its American 
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substitute, the doctrine of the nonsuability of the State, has pre- 
vented actions against the government without its consent. The 
Rule of Law, on the other hand, with its principle of equality be- 
fore the law, has made every officer, whatever his position, re- 
sponsible for his own acts; he cannot plead that he acted at the 
command of his superior. The citizen may sue the officer who has 
wronged him personally (a doubtful remedy in any case) if the 
officer’s act is ministerial, but if the officer’s act is discretionary 
and he has acted widiin the limits of his jurisdiction he is not 
liable in many cases. The citizen may then petition the legisla- 
ture not as a matter of right but ex gratia (a still more doubtful 
source of relief). 

In striking contrast, in France and elsewhere on the Continent 
droit admmistratif is invoked whenever a government officer is 
accused of wrongdoing. An action is permitted in a special ad- 
ministrative court, with ultimate resort to the Conseil d’ttat, a 
special court of appeals. While Dicey and Englishmen generally 
were shuddering at droit administratif as a foreign instrument of 
tyranny, tliese courts were actually protecting French citizens 
from their ofl&cials.^® 

Some relief has been afforded— in this country through the 
Federal Court of Claims and similar courts in a few states, such as 
New York, Massachusetts, and Illinois, and in England by peti- 
tion of right to the Home Secretary.^ But in each instance the 
jurisdiction is limited; for example, there is no liability for torts. 
In England the warnings of the Donoughmore Committee and 
of such an eminent judge as Lord Justice Scrutton have gone un- 
heeded.’'" In most of the states of the Union vastly increased 
powers of the administrative branch have failed to provide any 
corresponding remedies for relief of wrongful governmental 
action. This evil cannot persist indefinitely; sooner or later we 
will reach the point where the state itself will be obliged to live 
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up to the standards it imposes on its citizens. When that point is 
reached, we will have much to learn from foreign experience 
with droit administratij. 


V 

A movement which has had the power to twist and bend, if 
not to break, our strongest doctrines of constitutional law, of 
political theory, and of jurisprudence, grounded as diey are in 
our national character with our traditional fear of tyranny and 
our love of individual liberty, presents problems that, mani- 
festly, call for the highest type of statecraft on the bench, in the 
legislatures, at the bar, and in our universities. It is one of die 
hopeful signs of the times that these questions are being ap- 
proached, in the main, with a forward look, with regard to facts 
as we find them, with freedom from partisanship, and with a due 
appreciation of their far-reaching importance. 
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THE PROFESSION OF LAW: ITS PRESENT 
AND FUTURE 


WILLIAM L. RANSOM 

T his E a time when many or most American lawyers are 
tliinking ratlier intensely about theii* profession as well as 
tlieir country. The younger men are confronted with problems of 
placement and opportunity, after long years of struggle to survive 
the requirements of pre-legal education and schooling in the law, 
and then to run the gaundet of bar examinations and committees 
on character and fitness. Not a few of die older men, trained law- 
yers who once had an active and fairly remunerative practice, 
are confronted with the tragedy that the whirl of the wheel has 
brought decrease or disappearance of their volume of law busi- 
ness during the years when diey are most capable of rendering 
competent and honorable service. Even for diose who have 
moved forward to a reasonably stabilized success in their pro- 
fession, die times and the conditions have brought a good deal 
of challenge and uncertainty, as well as questioning on what 
lies aliead by way of future for a profession so predisposed to 
sound the tocsin of alarm and fling itself in die way when drastic 
social, economic, and governmental changes are proposed. There 
is a deepening conviction that in some way the future of the 
profession of the law is bound up with the future of government 
by law and of liberty and justice according to law, and that die 
future of the profession is menaced by the conditions confronting 
America and the world. 

l am so bold as to put to paper some random or rambling im- 
pressions of the American lawyer and of his profession. Of 
course, I have no crystal ball from which the future of the pro- 
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fession can be foreseen and forecast. The subject is one on which 
it is difl&cult, and even dangerous, to generalize, because condi- 
tions vary so widely, and so many crosscurrents are at work, in 
different parts of the United States. I can put down only the im- 
pressions I have formed from what I have seen. Due to circum- 
stances not beyond my control, in July of 1935 1 turned aside, to a 
considerable extent, from a rather busy practice, to devote a year 
in large part to the work of the American Bar Association. Dur- 
ing the past twelve months, I have been in many cities and states, 
in virtually all parts of the country, and have spent a great deal of 
my time with lawyers, in and around their home meetings and 
in their home towns. I went into office with no theories and no 
blueprints for remaking the organization of the bar or changing 
the activities of the profession, and I have none now. Whatever 
was done or proposed during that year was worked out in the 
laboratory of experience and put through the same hard mill of 
reality as any of the work which lawyers do for clients, and was 
formulated with the active aid and approval of a large part of the 
profession. 

CHANGES THAT HAVE ALREADY TAKEN PLACE 

When we survey the American scene today and mark out the 
position of the lawyers, we cannot escape the conclusion that 
marked change has already come about, from the early days, 
concerning lawyers, the law, and the administration of justice. 
The profession has been under criticism and attack from the 
first; the present manifestations are neither new nor surprising, 
and are not likely to abate at any time that can now be forecast. 

Gone are the days of “the sporting theory of justice,” when cun- 
ning was a quality more prized and sought for, in lawyers, than 
a sense of fair play and of accountability to the public needs and 
standards of the time. Gone also are the conditions of practice 
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described so graphically by Charles Warren, Albert J. Beveridge, 
and otliers who have written of the early history and of the 
pioneer leaders of tlie American bar. The ethics and the tactics 
of “line-fence” lawsuits no longer pervade the bar. Gone also, 
for die most part, we must say with some regret, is diat race of 
rugged individualists, leonine figures of the bar, products of 
generations during which courts permitted oral arguments and 
the issues of each case were presented by counsel to die court 
rather than by the court to counsel in the form of questions. What 
has been lost in die arts of sustained advocacy and in the pic- 
turesqueness of the personalities dominating the earlier profes- 
sion has, perhaps, been compensated for in new arts of directness, 
precision, pride of workmanship, fairness, and adaptation to 
the complex and changing conditions of today. 

PRESENT ASPECTS OE THE PROFESSION 

In visiting American lawyers at home and at work throughout 
the country, the conclusion is likely to be that, on the whole and 
at first impression, the profession is getting along and is doing 
fairly well, at least as compared with otiier professions and voca- 
tions. Lawyers are likely to keep up a good appearance and make 
a good showing even when the going is hard and rough. When 
one gets below the surface of things, particularly in the largest 
cities, there are many instances of hardship and heartache by no 
means confined to those who have come recently to the bar. The 
most encouraging thing about the whole picture is a rapidly 
developing realization that it is high time that lawyers did some 
serious thinking about their profession — ^the same kind of think- 
ing for themselves that they do for their clients. Lawyers are 
coming to face the fact that individuals, young or old, cannot 
do much to cope with the conditions, and that action by the 
whole profession, through effective organization, offers the only 
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hope and promise of advance. I am truly encouraged by the 
widening realization that something is expected of the legal 
profession which it is not completely fulfilling; that lawyers 
should think of their profession as a whole, within each state, and 
not merely as a lot of individuals practising law ; and that lawyers 
should think of their work as that of a profession and not merely 
as a means of livelihood, and should accept and fulfill the respon- 
sibilities of a profession regarding its members and the public. 

A prerequisite to understanding the situation seems to me to be 
an appreciation that the legal profession in America is not made 
up of the lawyers in the largest cities, and that the future of 
the profession and the country will not depend on the largest 
cities or on the lawyers in them. In a great city like New York, 
many of us become discouraged, at times, about the present and 
future of lawyers — ^the overcrowding of the profession, the diffi- 
cult conditions under which lawyers live and practise, the en- 
trance to the profession of many who lack its standards and 
background, the submergence of individuals as leaders and die 
emergence of great firms, the absence of a unified professional 
spirit and ideals. We have to face the fact that we do not practise 
law here under typical American conditions, and that the aver- 
age lawyer in the largest cities does not occupy anything like the 
usual relationship to his community. 

The more typical American lawyer, as I have observed him, 
is very much a part of the life and work of his community. He 
owns his home and usually a little land, may walk to his office, 
knows by first name the people he meets along the street, knows 
the men with whom he practises law, has a feeling of independ- 
ence in spite of moderate fees and slow collections, and is called 
upon to sit at the council table of every community project. He 
has time to read a little, play a little, and think a good deal. He 
takes part in the public affairs and politics of his town, sits in its 
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school board, is active in its churches and lodges, is identified 
widi its banks and industries, knovs^s its people, and is all tlie 
while called upon for judgment on its problems and for leader- 
ship in its public opinion, cultural life, and community activities. 
His relationship to all these things is individual and personal, and 
he becomes the greatest individualist in America. He does not 
surrender his opinions to clients or political parties or bar associa- 
tions; he drinks and speaks and acts and votes as he individually 
sees fit, and is generally a most useful and respected citizen who 
has and deserves the confidence of his community as well as of 
his profession; and lately he has shown, in not a few states, a 
willingness to deal with the problems and duties of his profession 
as a whole. 

I do not for one moment suggest that, in any part of this 
country during the past few years, the life and work of lawyers 
as a class have been or should be any “bed of roses” or that the 
highest ideals of the profession have anywhere been completely 
realized; but I do suggest diat we would not worry about the 
future of the legal profession in the United States if it were left 
to the smaller cities and towns of this country and were not dic- 
tated by the conditions of life and practice in the few largest 
cities. 

CHANGING CONDITIONS CONFRONT 
THE INDIVIDUAL LAWYER 

After all, it is the individual lawyer, the average lawyer, with 
whom and for whom we are concerned in this era of transition. 
Bar associations exist for the lawyer— not the lawyer for bar 
associations. In each state and in many cities, we of the legal 
profession become greatly agitated and aroused because of tlie 
particular situations that confront us. We think that they are 
unusual and severe. This is especially a time when we ought to 
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try to see the picture as a whole, see clearly its implications, and 
take counsel with each other regarding what we should try to do 
along practical lines. The first thing we need to do is to compre- 
hend that the conditions which alarm us are not confined to any 
one state, or to any one section of the country, or even to our own 
country, but may be a manifestation of world-wide moods and 
trends that need to be understood and resisted. 

At a time when transition or worse is in the air, the lawyer is 
likely to find that a great deal of challenge and anxiety confronts 
both him and his profession. The extent of the disturbance and 
distress which befalls him, individually and as a member of the 
profession of law, depends for the most part upon the severity 
and scope of the economic and political upheavals that take 
place. The fate of lawyers and the legal profession in other coun- 
tries in recent years is warning that arbitrary and unchecked 
powers in the hands of government may crush and destroy our 
profession as we have known it and as those countries had long 
known it. In our own country, the signs are not few that there are 
perils ahead for our profession and for the individual lawyer; 
and already the dislocations of life and business have brought 
very real distress to not a few lawyers who have deserved better 
fortune. 

That too many lawyers have been admitted to the bar, without 
sufficient cultural and professional training and ethical back- 
ground, and that the increase in the number of lawyers exceeds 
any increase in the volume of law business and available fees 
therefrom, there can be no fair doubt. That lay agencies have 
invaded the field of work of the legal profession and taken away 
a considerable volume of work hitherto performed by lawyers, 
particularly the younger lawyers, there can be no fair doubt. That 
the moods and habits of the times have decreased the volume of 
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litigation in many fields is likewise a matter of common knowl- 
edge. 

FUNDAMENTAL HAZARDS TO THE PROFESSION 

Factors such as tliese have decreased the opportunities and die 
volume of useful employment of many lawyers, but I think that 
die real causes, the greater hazards to the average lawyer, go far 
deeper. It is a superficial observation, often heard, that the vast 
multiplication of laws, regulations, taxes, and administi'ative 
rules and requirements have created a great new volume of law 
business, which should keep lawyers busy and prosperous for 
years to come. That may be true for some lawyers and law firms, 
but I doubt if it holds out rich rewards or economic salvation 
for the great majority of lawyers. 

The fact of the matter appears to be that, looking at the over-all 
picture, the now prevalent trend of die times is away from law 
and impartial justice as to the method of determining what men 
may and may not do, and is toward administrative discretion, 
personal or political favor, and concepts of doing this or that 
to aid classes of people or to right supposed inadequacies of their 
stations in life. In the long run, the success and well-being of the 
average lawyer depend upon the activity of private business in 
his community, the manufacture and exchange of goods, die 
prosperity of the enterprises of his community and of the sur- 
rounding agricultural country. When arbitrary discretion or 
favoritism is substituted for law and when certainty of rights 
gives way to uncertainty about what some remote and unknown 
bureau or official will permit or forbid, business stagnates and en- 
terprise is at an end. The lawyer and his volume of law business 
are not likely to gain by the increasing ascendancy of arbitrary 
power and discretion. The same remote hand which paralyzes 
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the free spirit and boundless energy and independence of the 
American business man and farmer is likely to leave die road 
increasingly hard for the average lawyer. 

Nor is this all. The American lawyer has traditionally been the 
aid and servant of private enterprise. As government comes into 
the picture and takes over many of the functions of financing 
and of business and even enters into competition with its own 
citizens, there is less of a place for the independent lawyer in such 
transactions. The government wishes to transact the necessary 
law business on a “mass-production” basis, usually dirough its 
political appointees, or else to place all manner of restrictions 
and limitations upon the lawyers who, for private clients, have to 
deal with government. And when government uses the money of 
all taxpayers to compete with some taxpayers in fields hitherto 
left to private enterprise, the average lawyer suffers the withering 
and destructive effects, along with his clients and his community. 
In other lands, arbitrary and unchecked power has destroyed the 
independence of the legal profession as, perhaps, the chief ob- 
stacle to its schemes. The same trends should be discerned and 
resisted wherever they manifest themselves in the United States. 

THE LEGAL PKOFESSION IN THE LARGER CITIES 

But what about the lawyers and their profession in the larger 
cities? What shall be the outlet for the ideals, the energies, the 
talents for public service possessed by lawyers who do not have 
the characteristic American opportunities for individual relation- 
ship to their communities? How shall we give these lawyers, 
the younger lawyers, from the time of their admission to the bar, 
an opportunity to associate and work with other lawyers, to gain 
some sense of membership in a great profession, and to do some- 
thing for distressed mankind in the respects which come within 
the province of the law and the administration of justice ? Ob- 
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viously the answer must chiefly be group action, not individual, 
because in die largest cities only the voice of groups is heard in 
behalf of constructive measures. 

For my own part, I conclude diat the answer must be found 
along the lines of the better organization, the much larger mem- 
bership, and the more effective action of the organized bar — die 
bar associations, local, state, and national. The future of the legal 
profession in the largest cities depends, in my judgment, on the 
leadership of the bar association in enlisting the support of the 
lawyers generally, particularly the younger men of the bar, and in 
giving to the public the bases for genuine confidence in the in- 
tegrity and independence of the legal profession. 

Changes in the status of the legal profession as a whole, the 
organized legal profession, are taking place or are at hand in a 
large part of the country and perhaps in all of it. We could hardly 
expect the forms and routines, the unrelated and casual minority 
associations, to remain as they traditionally have been ; the surface 
and substance of things have too much changed. Conceivably, 
there is already presented to the lawyers of the United States a 
choice of roads, a decision regarding the paths along which the 
future of our profession shall proceed. 

By some, the demand is made that the lawyers should be 
organized and operated as “a public profession” under the con- 
trol of government. By others, it is maintained that the lawyers 
should voluntarily organize, discipline, and govern themselves as 
an independent and self-governing profession. 

CONTROLLING PRINCIPLES OF BAR ORGANIZATION 

There are several principles which, it seems to me, should be 
controlling and decisive in whatever is done by way of the better 
organization of lawyers. 
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In the first place, lawyers and the legal profession exist as a means 
of public service; the distinction that separates a profession from 
a means of livelihood is that a profession is accountable to stand- 
ards of the public interest, beyond the compensation paid by 
clients. 

In the second place, the organization of lawyers into responsible 
professional groups is particularly charged with a sense of fealty 
to public rather than private or purely professional interests; and 
the form and extent of bar organization should be considerably 
determined by its suitability and readiness to promote the public 
welfare in respects pertaining to the law and the administration 
of justice. 

In the third place, there are many matters on which the public is 
entitled to the advice and judgment and public-spirited leader- 
ship of the lawyers — ^not of a few lawyers, not of a selected minor- 
ity of lawyers, but of a substantial majority or of the whole bar; 
and it follows that the organization and leadership of the bar 
should be such as to give the public the benefit of the disinterested 
counsel and advice of the rank and file of the profession rather 
than of any minority, however wise and patriotic that minority 
maybe. 

In the fourth place, in view of that need for public-spirited ma- 
jority leadership, in view of the fact that lawyers are officers of 
the courts and a part of the administration of justice, and in view 
of the obligations owed by each lawyer under his oath, it seems 
clear to me that the organized bar should be self-governing and 
independent, should be fully representative of the profession, 
should be kept free of any manner of political control or intimi- 
dation, and should at all times seek to serve the public interest in 
matters within its province. Better no bar organizations at all 
than those that are intimidated or controlled by politics, sub- 
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servient to clients, or lacking in tlie courage to fulfill their inde- 
pendent public functions. 

BUILDING TRULY REPRESENTATIVE 
AND INCLUSIVE BAR ORGANIZATIONS 

It seems to me that tliese four standards or criteria should be 
pretty much the tests of what it is desirable to do by way of bar 
organization in the respective states. After all, the state is the unit 
of the legal profession and the organization of it; the national 
organization of the bar should federate the state organizations 
and reflect their views; and the national federation of the organ- 
ized bar of the states can hardly be more representative or effec- 
tive than are the state organizations which should comprise and 
control it. 

The strength or weakness of the national organization of the 
bar depends upon the quality of the personnel and leadership of 
the bar associations of the states and localities. The lawyers of a 
state are officers of its state courts. Through its highest court of 
law, each state controls the admission and professional conduct 
and has the inherent power to authorize the organization and 
discipline of its lawyers. As the state is the unit of the legal 
profession, the state is the unit of power and of the decision of 
policy in the bar of the nation. We cannot expect that a national 
federation of the bar will be much stronger or more courageous 
than are the state and local bar associations back of it, 

“voluntary” AND “INCLUSIVE” TYPES 
OF BAR ORGANIZATION 

The earnest efforts now being put forth, in many of the states, 
in behalf of a more truly representative organization of lawyers 
proceed along two main lines: 

The voluntary type of state bar association, to which such lawyers 
belong as wish to do so and are accepted as members ; and 
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The integrated or inclusive type of state bar organization, to which, 
all of the members of the bar of the state belong as a condition of prac- 
tising law. 

The goal of each is the establishment of a state bar organization 
which includes all, or at least a majority, of the lawyers and is 
democratically governed and competently led. 

In the states drat are adhering to the “voluntary” type of bar 
association, the efforts for improvement are along lines of great 
activity and usefulness in behalf of the average lawyer, of in- 
creases in membership through voluntary applications, and of 
development of some form of federation of the city, county, and 
district bar associations into the state association, under a delegate 
plan or other representative basis. 

Seventeen states, with thirty-eight thousand lawyers, now 
have the integrated or inclusive type of bar organization. Every 
lawyer in these states is automatically a member of the state bar 
organization and has both the opportunity and the duty of par- 
ticipating in its adairs, of voting for the members of the board of 
governors of the state bar, and of living up to the public obliga- 
tions of the legal profession. 

Broadly speaking, the integration of the bar of a state comes 
about in one or two of three ways : 

1. An act of the state legislature, creating or authorizing the crea- 
tion of a state bar organization to which all lawyers belong as a condi- 
tion of practising law 

2. An act of the state legislature relinquishing to the highest court 
of law of the state whatever powers and control the legislature has over 
the conduct and the organization of lawyers 

3. Rules and regulations promulgated by the highest court of law of 
a state in the exercise of its inherent judicial powers over the legal pro- 
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fession, authorizing or outlining the form of state bar organization for 
the lawyers of the state 

AMERICAN BAR ASSOCIATION WILL REMAIN 

VOLUNTARY IN TYPE AND SELECTIVE IN MEMBERSHIP 

I shall not argue here the merits or defects of either type of 
state bar organization. So far as tlie American Bar Association is 
concerned, it will and should remain voluntary in type and selec- 
tive in membership, and should seek die federation of the state 
bar organizations rather than a nationally inclusive membership. 
Congress has no power to incorporate or integrate a national 
bar, and I am glad that this is so. The independence of the legal 
profession is fortified by its separate accountability to the courts 
of forty-eight states. The improved structure of organization of 
the American Bar Association is in no respect a plan for a national 
integration of the bar. 

The American Bar Association has not recommended to the 
states the adoption of any particular type of bar organization. We 
study them all and furnish available data about tiiem; but each 
state should, of course, adopt or continue whatever type of bar 
organization is deemed to be best suited to its needs and con- 
ditions. 

So far as the American Bar Association is concerned, its new 
structure of organization, adopted by an overwhelming vote at 
the largest annual meeting in its fifty-nine years of history, permits 
and provides for the federation of “voluntary” state bar associa- 
tions and “integrated” state bars on equal terms. Either type of 
state organization can participate equally well in the new House 
of Delegates of the legal profession, which already has begun to 
function as a great forward step in the better organization of 
American lawyers. 
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DO “voluntary” associations become 

MAJORITY ORGANIZATIONS? 

There are about 38,000 lawyers in the seventeen states that have 
integrated bars. As there are about 80,000 members of state bar 
organizations, there are about 42,000 members of “voluntary” 
state bar associations. 

There are about 175,000 members of the bar who are practising 
law in the United States. Deducting the 38,000 lawyers in the 
states with inclusive bars, there are about 137,000 lawyers in the 
states with “voluntary” bar associations. But those bar associations 
have only 42,000 members—about thirty per cent of the profes- 
sion. 

In a few states the ratio of state bar association members to 
the total number of lawyers is much higher. As a general rule, 
the percentage is increasing. 

There are about 110,000 lawyers who belong to some bar asso- 
ciation — about 72,000 of these outside the integrated bar states. 
In the states with “voluntary” bar associations, about 72,000 out 
of the 137,000 lawyers belong to some bar association — -a little 
more than half. 

I do not believe that the “voluntary” type of bar association has 
anywhere near approached its actual possibilities of maximum 
membership, if this type of association sets out to make itself 
indispensably useful to the average practising lawyer. 

THE “inclusive” TYPE OF STATE BAR ORGANIZATION 

Firsthand observation of the integrated bar leads to the con- 
clusion that it generally is working well in the states that adopted 
it upon full consideration. Its results are not approved by some 
members of the bar in those states; but their opposition often 
commends the organization to public approbation. 
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In some states that have not adopted the integrated bar, die 
chief concern is lest that type of bar organization might prove to 
be a means of political domination and control of the legal pro- 
fession, thereby destroying the independence of the American 
lawyer. 

If tliis should prove to be the case, the integrated bar should be 
opposed by lawyers everywhere. At all hazards die organized 
legal profession must be kept independent, self-governing, and 
beyond political intimidation and control. The legal profession 
cannot afford to become the ward of the legislative or executive 
branches of government. 

THE PLAN OF THE AMERICAN BAR ASSOCIATION 

During the past year, in die American Bar Association, we 
formulated and adopted far-reaching changes in the structure of 
its organization, which have placed the Association completely 
and democratically under the control and leadership of the bar 
associations of the forty-eight states and of the members of the 
Association at home in the states. This is as it should be. The new 
House of Delegates of the legal profession now federates, on a 
truly representative basis, a numerical majority of American law- 
yers. The actual and practical results rest with the profession; the 
means of bringing about better things has been provided. 

A great national organization of twenty-nine thousand law- 
yers could not leave its policies and its leadership permanently to 
the decision of some three thousand members who come to an- 
nual conventions. The annual meeting of the Association, held in 
Boston last August, approved and adopted these forward-looking 
changes as the practical means of bringing about a truly repre- 
sentative national organization of the bar, in the interests of tlie 
public as well as of the profession. The new House of Delegates 
will need to “get down to bi'ass tacks” quickly, in independent 
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and outspoken discussion, and in realistic and courageous action, 
on the reed problems confronting the profession and the public. 

The United States needs today the representative and effective 
organization of its lawyers, which will speak and act in behalf 
of the rank and file of all its lawyers rather than for the views and 
wishes of any minority or section of the country. Gone are the 
days of “remote control” of bar associations; the rank and file of 
active practising lawyers are moving in and taking charge, as 
they should. If they do not, it is their own fault. 

GOVERNMENTAL CONTROL OF THE PROFESSION 
MAY UNDERMINE ITS INDEPENDENCE 

We of the bar have not been concerned with organization for 
its own sake, and did not seek an improved structure for its own 
sake. There are many matters on which effective leadership on a 
nationwide scale is required from American lawyers, unless 
the public welfare and the independence and prestige of the 
profession are to suffer. 

Let no one think that the idea of a governmental, political 
control of the legal profession may not come actively into the 
picture. In the November issue of Harper’s Magazine, the dis- 
tinguished professor of political science at the University of 
London, Mr. Harold J. Laski, who has taught at great American 
and Canadian universities, discussed “the decline of the pro- 
fessions” — medicine and law. For the decadent conditions which 
he finds in the legal profession, the brilliant professor offers a 
ready and complete solution. Possibly some of its features may 
not be lacking in appeal to lawyers hard-pressed by lack of 
business and by shrinkage of incomes. 

Under Professor Laski’s suggestion for the organization of the 
law “as a public profession,” the profession would become “a 
great corporation under government control, the members of 


LAW AS A PROFESSION 


i6i 

which should work for tire public on a fixed salary at fixed 
charges.” Based on the experience of Soviet Russia, he suggests 
that this “immense reform” is “a practicable one.” “The private 
lawyer” would be “replaced by a body of public servants,” The 
lawyers would “have no financial interest in eitlier tlie content 
or the number of their cases.” Under control by government, each 
lawyer would be assigned to such clients and such cases and 
maintain such contentions as the government conceived to be in 
the public interest. The ablest lawyers might, in the whirl of 
die lottery wheel of assignment, draw numbers dictating that 
they give their time and talent to the traffic courts, and die hum- 
blest members of your junior bar might be allotted to the defense 
of great principles of human rights and individual liberties, if in- 
deed the government permitted such principles to be maintained 
and defended at all. In any event, all lawyers would stand equal 
before the law and before clients; selection of lawyers by clients 
would disappear; the maintenance or defense of clients’ rights 
or interests would disappear, because clients would have no 
rights or interests; and, in return for their submergence and the 
disappearance of the traditional profession, all lawyers would 
receive equal compensation from the public treasury. Naturally, 
under such a regime, the government would necessarily control 
membership, on some quota basis, so that it would determine who 
should be admitted to the profession and who should be excluded 
therefrom, and who should be dropped from the profession, at 
any age or stage of life after admission to the bar. 

The very recital of Professor Laski’s proposal excites laughter 
and seems absurd. Such a suggestion would have seemed just as 
absurd in- Russia twenty years ago as it does to us in this country 
today. What has taken place in the legal profession in Italy and 
Germany and Spain would have seemed absurd if suggested in 
diose countries fifteen years or less ago. Can we be sure that we are 
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long exempt from this issue? Demand for the “socialization” of 
the medical profession has already been heard in the United 
States. Marching columns of men and women sing in our streets 
the song of revolution, “Arise, ye prisoners of starvation” ; profes- 
sors and teachers refuse allegiance to our Constitution and form 
of government; only die red flag of die International is displayed 
at great public assemblies in some of our cities. It seems clear to 
me that in reality Professor Laski’s suggestion is in full harmony 
and accord with social philosophies which we hear advocated 
from high places — some colleges and schools, some churches and 
government ofl&ces— in the United States today, and is consistent 
with some challenges that already have been made about the 
rights and duties of lawyers and with some steps that have already 
been taken along the road that leads to the submergence of indi- 
vidual rights and human liberties. 

AMERICAN LAWYERS BETTER WORK OUT THEIR OWN 
PROBLEMS IN THE AMERICAN WAY 

What is the alternative to that road for the legal profession in 
America? Is it merely to let matters drift and muddle along 
as they are? Will such a course bring us past the signposts that 
lead to Professor Laski’s highway? 

If the lawyers of the United States do not want government 
to organize and control the legal profession, they had better 
organize, govern, and discipline it themselves, in the public in- 
terest. An independent and self-governing legal profession, 
which cannot be commanded by retainers, cajoled by public 
office, or intimidated and silenced by threats and charges against 
lawyers individually or against the profession as a whole, is one 
of the best safeguards of freedom in the United States. Those who 
seek to overthrow liberty under law and to substitute a socialized 
state realize full well that one of their first steps must be to dis- 
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credit and bring into disrepute the legal profession, because its 
members are intense individualists and the instinctive foes of 
mass tyranny in every form. 

Attacks upon the integrity and independence of die legal pro- 
fession are already heard from diose who are unwilling that the 
policies and acts of government shall be kept widiin constitu- 
tional limits. In countries that have destroyed individual liberty, 
die advocates of a socialized state have sought a centralized and 
political control of the legal profession, even as they have sought 
a centralized and bureaucratic government, because it can more 
easily be seized by a daring minority and made the means of 
dominating an unresisting majority. 

A vital element of strength and permanence of the legal pro- 
fession, as at present constituted in America, is that it is separately 
organized in forty-eight states and is under the jurisdiction of 
the state courts of forty-eight states, and cannot be subjected to a 
centralized national control, by government or by any one else. 
I do not go along witii the idea that there should be one big bar 
association for the whole United States, with state and local 
branches and one set of dues for membership in all. I much pre- 
fer to see strong and active local associations developed, with 
federation of the local associations in the state bar organizations, 
whether voluntary or integrated in type, and with the state bar 
organizations, and also the larger local associations, federated, as 
has been done, in a National House of Delegates of the legal pro- 
fession, under the auspices of the American Bar Association. We 
should keep our local and state bar organizations as the primary 
and self-governing units of the legal profession; should resist all 
efforts to make the integrated bar or any type of bar organization 
an adjunct of partisan activity or a means of political control of 
lawyers; should oppose every step toward regimentation of the 
lawyers of America; and should preserve at all hazards tlae inde- 
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peiidence and integrity of the profession of the law. This is no 
time to “close-herd” the lawyers of America. 

It is time to be thinking about these things. It behooves us all 
to take stock of the situation and to see what needs to be done 
and can be done, to put our own house in order as to its undesir- 
able members, and to serve better our profession and the public. 
We may well find out at which end of the profession the lawyers 
have been marching, and in which direction. We should not 
leave it to the occasional rebel or publicity seeker in the ranks of 
the bar to grab the flag and win individual acclaim by demanding 
action in the public interest. The bar associations should be made 
fully representative of the profession, should be kept free of 
political control and intimidation, should be kept self-governing 
and self-disciplinary by the rank and file of the profession, and 
should ascertain and speak and, above all, act in behalf of the best 
judgment of the profession as a whole. Even though mistakes be 
made, “intelligent action is preferable to inaction.” 

Lawyers are not trying to create any monopoly of special in- 
terest or privilege for themselves. Their cause and their concern is 
that of other citizens. This is a good time for unity and coopera- 
tion and public-spirited endeavor within the whole legal pro- 
fession. The public needs the common sense and disinterested 
effort of all its lawyers, along with all its other good citizens, to 
defend and keep the sound fundamentals of the American form 
of government and the spirit of our institutions and laws. 

The independence and prosperity and integrity of the legal 
profession are, I believe, of considerable public importance. There 
is the greatest need for unity and cooperation, on the part of law- 
yers, through an improved and truly representative organization 
of the bar. The men who believe in liberty and justice under law 
should stand together and work together, and not remain divided 
in different camps or minority groups. This is no time for super- 
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ficial or artificial divisions. No one suggests that the American 
people should follow implicitly or blindly the leadership of their 
lawyers; but in the discussion of changes in die American form 
of government and in the purposes of American institutions and 
laws, the lawyers should do dieir part in the informed discussion 
of the great issues before the people. 


THE AMERICAN BAR ASSOCIATION 
IN RETROSPECT 


JAMES GRAFTON ROGERS 

T he American Bar Association is the only national society of 
lawyers with a wide professional scope existing in the United 
States. It now enrolls about twenty-eight thousand members, all 
of whom, except a few honorary and life members, pay aimual 
dues of eight dollars. Membership is open, in practice, to all mem- 
bers in good standing of the bar of any American state or terri- 
torial possession. The members receive as incidents to their mem- 
bership the annual bound volume of Proceedings and the Journal 
of the Association published monthly. While the society enrolls 
as members only about a sixth of the licensed practitioners in the 
United States, it is representative of the bar as a whole. 

A meeting or convention is held annually, usually in the sum- 
mer or fall, at which about two thousand lawyers, chiefly mem- 
bers, register attendance. The meeting place is shifted each year 
and meetings are held successively in every quarter of the country. 
The program consists of nearly a week of general and group 
assemblies, addresses, dinners, and entertainment programs, and 
attracts many collateral meetings. The Association receives in 
various ways and expends about a quarter of a million dollars a 
year and has accumulated money and property approaching the 
same amount. 

The Association is, in practice, at present governed by an Exec- 
utive Committee of fifteen, nine of whom are elected for three- 
year terms, the others being ex-officio members chiefly by virtue 
of election to other executive posts. The president, who serves for 
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one year only, has in practice die chief responsibility. A sweeping 
reorganization is now in advanced stages of development. 

Among the other national legal societies the American Law 
Institute, which is devoted primarily to the publication of treatises 
on law, the American Judicature Society, which is designed 
chiefly to support a journal of law reform and juristic progress, 
and the Association of American Law Schools, made up of a 
small and selected membership of high-grade schools, are the 
only organizations that approach its purposes or activities, and 
none of these is so wide in scope, general in membership, or pop- 
ular in character. Several other national legal societies, such as the 
Commercial Law League of America and the American Society 
of International Law, are devoted to special fields of law.' 

GENERAL PERSPECTIVES 

On the bookshelves of thousands of American lawyers there 
will be found a series of somber brown volumes labeled Reports 
of the American Bar Association. There are now sixty volumes. 
In each is one illustration and one only, the frontispiece portrait 
of die president. The closely printed pages carry somewhere, as 
member, committeeman, officer, or speaker, the name of nearly 
every personality prominent in law or government in the United 
States in the last half century, and display as visitors die names of 
the chief legal figures of Great Britain and Canada and many 
great names from Continental Europe and Latin America. The 
brown volumes are seldom opened. They are ceremonial records. 
Their dense pages, it is true, contain here and there a speech or 
report that made history. Most of them are devoted to professional 
topics of days long past. The shelves as a whole comprise a diary 
of the political and legal thinking of the American people since 
the Civil War, diluted as the history is with words and obscured 
in the gowns of formalism. The books give litde clue to the ample 
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and significant life of a great national voluntary society of Ameri- 
can lawyers, or to the life, outlook, and traditions of the individ- 
ual lawyer. The part of the lawyer in public affairs in America has 
surpassed in importance that which seems to have been assigned 
to the legal profession of any other nation in history. The reports 
prove tliis but they are heavy reading. The drama is suppressed, 
the color deliberately bleached. 

In its real but largely unrecorded history, the American Bar 
Association has year by year exhibited the lawyer in this country 
in all the phases of his ideas, ideals, and activities. The social inter- 
change, the reunions of old cronies, tlie political gossip and debate 
which have filled the convention lobbies for so many years, tlie 
bold personalities from the South, of the frontier, and of New 
England whose picturesque outlook and sometimes costume were 
familiar to everybody, the anecdotes which here attained national 
circulation — in short, the warm and democratic human atmos- 
phere which in the beginning was, and today is, the lure of the 
annual sessions is nowhere written down. The printing press has 
never served as an adequate means of communication of senti- 
ment and opinion in this vast country with its distant and indi- 
vidual regional cultures and traditions. New England and the 
Pacific Coast, the deep South and the Scandinavian Northwest, 
die metropolitan areas along Atlantic salt waters, and the wheat 
farms of the prairies have always depended upon word of mouth 
for common understanding. In almost every profession or busi- 
ness, some sort of annual convention has been the chief vehicle 
for news of what was thought and said in the far corners, of the 
trend of politics, of new craft methods, of searching out, min- 
gling, and conglomerating national sentiment. The American 
Bar Association has been one of the most important of these mar- 
ket places for discussion, as the lawyers in this country are com- 
munity leaders and spokesmen in high degree. 
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In its political phases alone the Association affairs show all the 
traits of tire American jurist. The lawyer in this country is an in- 
defatigable politician. The Association has expressed this tradi- 
tion continuously. Its annual election of officers has been accom- 
plished in a political cockpit. In recent years, since die influence of 
the elder inside group, which was concerned with dignity, pres- 
tige, and policy, has waned, the elections have shown all die faults 
and values of democratic processes. Considerations of geography, 
rewards for loyal service, even slate making and trading have had 
their day. The distinguished national leader has by no means 
had an easy road to the presidency. In other activities, also, the 
political preoccupations of the lawyer appear. The Association is 
perpetually interested in constimtional law and current party 
issues. It seldom, it is true, expresses itself on the latter. Formal 
discussions of partisan issues are minimized. But it never wearies 
of celebrating, examining, and pleading for the preservation of 
constitutional limitations on legislative, executive, and judicial 
powers. The faith in those principles, which today abides as one 
of the striking phenomena of public opinion in this country, owes 
no litde to the lawyer and particularly to the recurrent campaigns 
conducted by the Association. 

In many other directions, the Association reflects and has 
always reflected the outlook of the typical lawyer. Compared to 
legal societies in other nations, British, Continental, or Latin 
American, our national society has been little enticed by the grace 
and grandeur of legal pageantry. The drama of justice in older 
countries, with its panoply of mantles, wigs, caps, silver plate, and 
other symbolism, has little caught the American fancy. Until re- 
cent years the national headquarters of the bar might have been 
mistaken for a factory office. Today the national headquarters, in 
an old residence on a remote corner in Chicago, are as unpreten- 
tious as were the offices of the master plumbers who previously 
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occupied the same building.'' The banquets and sessions are dig- 
nified, even ponderous, but quite unembroidered. The Associa- 
tion owns some art treasures given it by foreign lawyers but it 
hardly knows what to do with them. 

Literature, which has been a blood brother of the law in Eng- 
land and on the Continent, is no intimate of it in America. The 
typical European society of jurists launches at once into the col- 
lection of a library, treasures old books, gathers portraits, and 
appoints committees to provide these symbols of dignity and 
tradition. The American lawyer until recent years had had little 
literary or historical training. Even today the river of his interests 
is widening into the plains of economics rather than into history, 
philosophy, or the arts. Few young lawyers in America earn bread 
and butter in tlie starving period by literature or journalism, 
though many do so abroad. The American Bar Association has 
no real library nor any hunger for one. Such interests as these 
seem, to the great mass of practitioners in the United States, the 
foibles of the gentleman and not the natural bypaths of the law. 

The bar in early years never troubled itself much about profes- 
sional training. It had been, since the era of Jefferson, easygoing 
and democratic about such matters. In the last fifteen years the 
Association has devoted much money and energy to raising stand- 
ards of education and admission. Great consequences are ensuing. 
The truth is that during the present generation for the first time 
a bar grown better educated almost in spite of itself has become 
interested in improving the minimum requirements. The fields 
of professional ethics and discipline reveal the same evolution. 
The activity is now considerable. It became notable only within 
this century. In the same way, a mild interest in the law of other 
countries has developed. Meetings have been held in Britain and 
Canada, foreign speakers have become a routine, discussions of 
international and comparative law have gained a footing. These 
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developments represent a shift in die gaze of die typical Ameri- 
can lawyer. He is looking to die more abstract phases of his pro- 
fession and beyond the borders of diis country which once con- 
fined his attention. 

In organization the national Association has been as loose and 
voluntary in character as was the tradition for law societies in the 
several states. Until recent years professional societies in die state 
bars were the playground of die companionable and the well-to- 
do minority rather than any expression of die profession as such. 
The new conceptions of state organization of the bar, which be- 
gan in the West in die last decade and which are now resulting in 
compulsory and all-inclusive state societies of lawyers on a rapidly 
developing scale, are having effects on the national society also. 

In some particulars the Association reflects the traditions of the 
lawyer of every country rather dian peculiar American oudooks. 
It has always been formally pledged to and even mildly interested 
in the improvement of our system of law, but collaterally rather 
than centrally. The Commissioners on Uniform State Laws rep- 
resent in part a backfire set against threats of constitutional 
amendment but arise in part also from an impulse to law reform. 
Now and then a movement like that for die establishment of the 
United States Courts of Appeal which succeeded in 1891, and diat 
for the modernization of federal court procedure, now in process 
of accomplishment, has commanded energy from the Associa- 
tion, but the society is not conspicuous as an infection center for 
law reform. The great batdes fought locally in its early days over 
the procedural reforms involved in die Field codes and the stir at 
later periods over novelties such as juvenile courts and prison re- 
forms have echoed in its halls but did not gready enlist the Asso- 
ciation. It has taken little or no part one way or the other in the 
popular excitement engendered over such cases as iht Sacco- 
Vanzetti or Mooney ox Scottsboro affairs. Its lobbies, like most of 
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its speakers, breathe conservatism.® These qualities inhere ia 
lawyers everywhere from the very nature of their daily work. 
Legal conservatism is not American alone. 

On the whole, the sixty-year course of the American Bar Asso- 
ciation affords us a faithful portrait gallery of our national pro- 
fessional life and interests. Here may be read the companionable- 
ness, the democracy, the political preoccupations, and the keen 
interest of the American barrister in the principles of constitu- 
tional government. In a negative phase, there is to be noted his 
homespun simplicity, his lack of enthusiasm for literature, phi- 
losophy, and crusading reform, his domesticity and his compara- 
tive unconcern until recent years with academic training, guild 
discipline, or any close-knit form of organization. In the earlier 
days, the Association, like the lawyers who made it up, delighted 
in formal oratory. In recent years that delight has somewhat 
faded. There is current a fresh and strong interest in professional 
education, in stricter procedure for admission to the practice, in 
sterner ethical standards, in stronger guild organization, and to 
some degree in the historical, literary, and even theoretical back- 
grounds of lawyers’ work. The Association has become, of course, 
the first in number of members and in income among the legal 
societies of the world, but that rank is a common case among 
national societies of this large nation. 

BEGINNINGS AND PERSONALITIES 

The American Bar Association was the creation of Simeon E. 
Baldwin of Connecticut. He planted the seed, nurtured the shoot, 
and tended the plant for many years. The soil of 1878 was fertile 
for his husbandry. The sentiment for reconstruction, for healing 
the scars of the Civil War and uniting the nation, as well as a 
growing feeling for bar organization, are evident in the legal 
journals of the day.* The progress of reconstruction needs no 
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elaboration here. The slow growth of professional societies in this 
country is not so familiar. 

In the Colonial period there were many local lawyers’ clubs 
and library societies and one New York Bar Association, which 
seems to have persisted for some twenty years, from 1747 to 1770.® 
Few of these societies survived the Revolutionary War. They 
were modeled chiefly on remembrances of the English Inns of 
Court in which many early American lawyers had been trained. 
The surge of democratic and agrarian sentiment associated with 
Jefferson and even Jackson seems to have suppressed any tendency 
toward revival of law societies after the Revolution, although 
short-lived associations sprouted in four Southern states and even 
in Massachusetts between 1825 and 1850. The Civil War snufiFed 
out what faint sparks existed. At its close we find surviving only 
a handful of legal societies in the whole United States, all of them 
law-library groups in Boston, Philadelphia, and New York Citjr. 
After the War, the foundation in 1870 of the Association of the 
Bar of the City of New York, as a result of the battle of tire law- 
yers against the Tweed Ring, opened a period of organization 
which has proceeded with acceleration to the present day. Be- 
tween 1870 and 1878 the organization of eight state and seven city 
societies is recorded. Most of these still survive. Between 1880 and 
1890 some eleven state societies came into being, while twenty-one 
began in the Nineties and fourteen of tire present state associa- 
tions date after the openmg of this century. 

Simeon Baldwin said at the opening of the conference that 
launched the American Bar Association at Saratoga Springs on 
August 21, 1878, as reported by current newspapers,* that the plan 
for it sprang from a resolution passed by the Department of Juris- 
prudence of the Social Science Association which met at Saratoga 
Springs in September 1877. A search has not revealed any account 
or official record of this resolution.^ The Science Association 
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seems to have been a rather informal annual conference which 
was held in a sort of Chautauqua style at the resort and attracted 
many summering professors and public men.® The newspapers 
show that Judge Baldwin was present along with David Dudley 
Field and Dean Carleton Hunt (both later active in the Amer- 
ican Bar) at the Science sessions of 1877 and that he read a paper 
on legal education.® In Judge Baldwin’s journals when released 
many years hence or in other less obvious sources something may 
be found of this little historical event. For the time being, we 
may conjecture that any resolution passed in 1877 was itself of 
Baldwin genesis, for subsequent events show tliat he alone 
fanned the spark. There had been much talk of bar-association 
organization and some suggestions even of a national organiza- 
tion, but the connection of these suggestions with Judge Bald- 
win’s initiative is not apparent."'® 

At the meeting of the Connecticut State Bar Association in 
January 1878 at New Haven, the Judge’s home, he proposed and 
had passed a resolution for the appointment of a committee of 
three “to consider the propriety of organizing an Association of 
American Lawyers.”" Governor Richard D. Hubbard, William 
Hamersley, and Baldwin were named. Baldwin alone seems to 
have been active;" the other two men joined die Association 
when organized but neither was present at the Saratoga session 
or afterwards prominent in the Association. Hubbard’s name was 
later signed to the invitation of July i. At a session of the Con- 
necticut Association on June 21, 1878, the committee reported 
progress. Under date of July i, 1878, Baldwin mailed out a 
printed invitation for a meeting at Saratoga signed by fourteen 
lawyers, several of national reputation, from twelve states, in 
which he mentions himself only as a sort of corresponding secre- 
tary. This letter proposes “an informal meeting at Saratoga, 
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N. Y., . . . to consider the feasibility and expediency of establish- 
ing an American Bar Association.” The invitation went to 607 
men, about a third living in the three near-by states of New 
York, Massachusetts, and Connecticut. Seventy-five men signed 
the roll at the opening of tlie conference at Saratoga on August 
21, 1878, and twenty-five more were admitted to the rolls the 
second day, apparently persons who had not been on the original 
invited list. Only four signers of the invitation appeared-- 
namely, Bristow of Kentucky, Hitchcock of Missouri, Phelps 
of Vermont, and Tucker of Virginia — ^but tliese four were then 
and later men of fame. For all that, it is evident how much the 
adventure was Baldwin’s own. 

The judge had drafted that summer, in his vacation camp, a 
constitution and by-laws. Another young man of his own age 
and member of a famous Philadelphia family of lawyers, Francis 
Rawle, had seen but not been honored with one of the invitations. 
Rawle wrote to Baldwin asking if he could attend: received con- 
sent, came, and was for a long period a chief executive of the 
Association.'^ 

The records of the two days of oratory and debate in die court- 
room in the Town Hall are readily accessible in print and need 
no rehearsal here.''* The judge’s draft of the organic law seems 
to have been followed, and the name he used for the society in 
his invitation was accepted. The terms of this constitution are 
interesting but will be referred to elsewhere. The first printed 
report, issued by Rawle, the treasm'er, in Philadelphia before the 
year was over, shows two hundred and eighty-four members 
from twenty-seven states and territories, with the South strongly 
in evidence. Louisiana had the largest roll of any state. As the 
treasurer reported subsequently the collection of dues from two 
hundred and seven for the first year, this record of membership 
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seems faithful/® It was a good start. The Association had entered 
a half century of steady progress, slow in cumulating, but to be 
checked only by war and depression. 

Of the early personalities. Judge Baldwin was as interesting as 
any. He was tliirty-eight when he founded the Association. He 
was a practising lawyer in New Haven who had attended both 
Yale and Harvard, already written a lawbook and served on 
some state statutory commissions, and was a teacher in and later 
the chief pillar of the Yale Law School. In these years and later 
his phenomenal industry and interest in public causes made his 
slight, erect, but nearsighted person one of national celebrity. 
He wrote indefatigably on law, politics, history, and other social 
topics. He became an editor, judge of the Connecticut Supreme 
Court, governor after he had been retired from the court for old 
age, sometimes discussed for president of the United States, and 
meantime executive of all sorts of civic and learned societies. A 
bit austere in later years, his personality remained well known 
in bar counsels far into this century as a force of quaint appear- 
ance but really extraordinary vision and energy. The Bar Asso- 
ciation is the largest of his contributions to our institutions but 
is only one of the children of his imagination."® 

Rawle, who was made secretary of the conference at Saratoga 
(along with a local man who soon disappears from the stage) 
and then at its close became treasurer of the Association for its 
first twenty-four years and as such performed the duties usually 
assigned to the secretary, was a wholly different sort."’' He was 
thirty-two years old* A.s Baldwin’s ancestry was ancient in New 
England and Yale, Rawle’s was old in Pennsylvania legal history. 
Francis Rawle edited some editions of Bomier’s Dictionary and 
wrote a life of Edward Livingston, but was never a practitioner 
of very wide fame. He had been a Harvard oarsman and was an 
ardent alumnus. His tall frame, kept in trim to the last with 


THE AMERICAN BAR ASSOCIATION 177 

systematic exercises, and his store of Bar Association reminis- 
cences and traditions made him known to many habitues of 
the meetings until his recent death. Like Baldwin he served as 
president after some years. At the Saratoga conference, when 
die chairman needed a gavel, young Rawle was sent across the 
street to a little hardware store and there bought a carpenter’s 
mallet for seventeen cents. The Association still uses the mallet 
as a gavel. Split and worn with long usage, it has been twice 
mended by the lawyers of Colorado, once with silver and later 
with additional gold bands. These bands bear the names of all 
the presidents from the beginning. This gavel, seldom noticed by 
the members, is one of the few memorabilia of the society.’* 
Prominent at the first meeting was a group of famed lawyers, 
including Poland of Vermont, Hunt of Louisiana, Latrobe of 
Baltimore, Bristow just moved to New York from Kentucky 
after a stormy career as Grant’s secretary of the treasury, and 
Colonel Jim Broadhead of Missouri. These men, with the New 
England orator, Edward J. Phelps, Henry Hitchcock of Missouri, 
Semmes of Louisiana, General Lawton of Savannah, and one or 
two others, including the poet-lawyer, William Allen Butler 
of New York, really nursed tlie Association tlrrough its early 
years. The society was almost a club of intimates. These men 
gathered each year on the porch of one of the three large hotels 
that made Saratoga a summer center for politics and gossip, had 
a toddy or two, planned who should be officers and who should 
be placed next in succession by virtue of delivering the annual 
oration. Nearly all the group were bold and picturesque men. 
Poland, who served for years, chiefly with Baldwin and Butler, 
as a member of the Executive Committee, and thus by general 
consent helped steer officially the whole Association, was an 
especially striking figure.” He was a Vermont farm boy, with a 
meager education. By sheer force of personality, Poland had 
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played a large part in the United States House and Senate just 
after the war. The public knew him as the investigator of the 
Ku Klux Klan and of the Credit Mobilier. He was the real 
author of the Revised Statutes of 1873 and 1878 which long re- 
mained the reference basis for federal legislation. Conservative, 
domineering, and independent he strode around the back of 
the assembly room at annual meetings of the Association for 
many years, wearing a blue dress coat with a velvet collar, a 
buff vest, and brass buttons.®'” 

The first president was Broadhead, a leonine sort of fellow 
from Missouri, then known as prosecutor of die St. Louis whisky 
frauds. The preliminary chairman was John Hazlehurst Boneval 
Latrobe of Baltimore. Latrobe was a railroad lawyer, inventor, 
author, sculptor, and architect, the gende and industrious repre- 
sentative of a family famous for versatility. The first secretary 
was Edward Otis Hinkley of Baltimore, who served for fifteen 
years and was succeeded by his son who held the office in turn 
for about as long a time, but the post was a minor one as the tra- 
dition developed and neither of the Hinkleys was a national 
figure. 

The early years of die Bar Association saw it developed as a 
selected group of lawyers who met annually at Saratoga. The 
South was much in evidence, pardy because Saratoga with its 
cool air and sporting atmosphere attracted many Southern legal 
gendemen, pardy because the more temperate and mellow older 
lawyers everywhere were eager to mend the wounds of the Rebel- 
lion. The century was over before the society became popular 
or general in its membership or spirit. 

The membership, starting with the seventy-five who first 
signed their names at the Saratoga conference, grew to 289 in 
1879, 752 in 1888, 1,496 in 1898, 3,585 in 1908, 10,995 in 1918, and 
27,178 in 1935.®' The growth was slow until about 1900 and in 
1925 reached a sort of plateau of over 20,000, which may repre- 
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sent a rather natural level for a voluntary society of this sort. At 
the annual meetings, held steadily at Saratoga until 1889 and 
then alternately at Saratoga and some large city until 1904, the 
attendance remained below 500 until 1911. In recent years it has 
varied between 1,500 and 2,500,“ but most of this enrollment 
comes each year from tlie neighborhood of die meeting.’* The 
old group of selected lawyers has become an assembly so vast 
that the individual as such scarcely participates except as a 
listener. 

The Association seems to have elected its first woman member 
in about 1918,’'* although the constitution has never contained a 
stricture against women. In 1912 a bitter batde was fought on die 
floor over the accidental election to membership of three northern 
Negroes by an Executive Committee uninformed of their race. 
The Negro lawyers were retained as members, but since that 
day a statement of race is required on the application card, and 
a veto power given any five councilmen, inserted at the request 
of Southern members in the constitution of 1878, has effectively 
prevented election of colored lawyers. Still, there have been 
some occasional awkward moments. The battle of 1912 threat- 
ened to split the Association. George W. Wickersham of New 
York, then Attorney General of the United States, insisted that 
no insult be visited upon one of his staff by the revocation of his 
election after its completion. The Soudiern element was much 
agitated and there is no doubt that Wickersham eleminated him- 
self as an obvious choice for president by his firm attitude. The 
official proceedings reveal only the compromise exposed on 
the floor of the session. Jacob M. Dickinson, the latest Southerner 
to have been president, presented the compromise.’^ 

ACTIVITIES AND PROGRAM 

The chief formal activities of the Association were nearly all 
anticipated in Baldwin’s draft of its constitution and by-laws, or 
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soon developed under his personal guidance. Among the objects 
stated, he listed last the aim to “encourage cordial intercourse” 
in the national hsx.^ In the invitation, on the other hand, he put 
first “comparison of views and friendly intercourse” as “a pleas- 
ant thing for those taking part in it” as well as being “of great 
service.” This function became and remained for many years 
the real attraction offered to the society’s membership at annual 
meetings. It still remains an important factor. In 1878 few law- 
yers in the United States contemplated any otlier great purpose 
for a gathering of lawyers. There was little or no impulse to 
regulate the profession, influence legislation, or affect the admin- 
istration of justice. The Constitution needed constant discussion, 
but was a political rather than a legalistic theme. Bar associations 
were few, undeveloped, and unfamiliar. 

Today the Association exhibits a host of sections and com- 
mittees, many seriously engaged in compiling, discussing, and 
publishing material on many branches of law and procedure.'*' 
This is a growth of the twentieth century. The early vitality was 
found each year not in assemblies or committee rooms but in 
strolling groups, coteries around a table and cigars, trading 
anecdotes, and discussing the political issues and personalities of 
the day. Many public careers were affected by the exchanges at 
these annual sessions. More than one man has been carried far 
in national politics by his friends who forgathered at the Bar 
meetings. This sort of thing continues but has been steadily losing 
ground as the Association has become more involved in internal 
politics, more concerned in its serious hours with strictly pro- 
fessional aspects of the lawyer’s life, and less congenial perhaps 
to the lawyer-politician on the grand scale. The national lawyers’ 
club has become a typical American craft assembly, popular in 
tone, in the control of numbers of men of smaller dimensions, 
rather sober and serious, and much compartmented. The groups 
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like that of Poland, Baldwin, Butler, and Rawle, succeeded later 
by other cronies such as Jacob M. Dickinson, George Record 
Peck, and “Private” John Allen, have successors but none of 
quite the same color and intimacy. The Association is a public 
institution, as Baldwin no doubt hoped it might become in time. 

The topics of legal training and the standards for admission 
to practise were not originally stated as main objects in the 
constitution, but an annual committee on this subject was pro- 
vided among the seven committees first set up in tlie constitu- 
tion."^* The first resolution on a business subject passed by the 
Association ordered a report on this theme prepared for the 
meeting of 1879.^® It was proposed by Carleton Hunt of New 
Orleans, then dean of the law department of the University of 
Louisiana (now Tulane), who was a lieutenant of Baldwin’s, 
had been present at the Social Science meeting of 1877 which 
had played some part in the movement now maturing, and had 
headed at the 1878 Conference the Committee on Constitution 
and By-laws, carrying its program on the floor.“ It seems likely 
his resolution was, like tlte other first moves, planned witli 
Baldwin. Hunt was chairman of die Committee of Education 
and Admissions for eight years.’" Progress toward higher and 
uniform standards was to be amazingly slow.** 

In 1879 a series of standards for stricter education was reported 
by the committee but action was postponed. Next year the report 
was defeated, and a weak substitute adopted. In 1881 a resolution 
calling for a three-year course in law schools was passed. Nothing 
further worth mentioning occurred until 1892, when another res- 
olution was passed recommending the central administration of 
bar admissions by the highest court in each state and proposing 
a requirement of two years of law study. In 1893, the first “sec- 
tion” of the Association (that is to say, a subordinate group 
entitled to elect officers and hold meetings of its own), was set up 
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witli this topic as its field. Dean Henry Wade Rogers of the Yale | 

Law School became its head. The section began a series of notable I 

meetings with such speakers as Woodrow Wilson and Justice ■ 

Brewer. In 1897 the Association adopted a recommendation for ' 

three years of law study after at least a high-school education. f 

In 1905 the section alone voted a condemnation of the practice of ; 

admitting lawyers on school diplomas without examination. 

All in all, it is fair to say that the movement for stricter standards 
made little progress for the first forty years of the Association’s I 

life. The reasons are obvious. The general level of education at i 

the bar was low. 0£6ce study was almost the universal training. | 

Preliminary education was nowhere much considered. The [ 

American lawyer was the least trained on the average so far as I 

formal education went and the least concerned with admission ? 

standards of all law practitioners in the world. A few men had 
been intensively prepared but the masses of lawyers were as 
casually prepared as they were numerous in comparison to those 
of other countries. The same conditions applied to the medical 
profession. 

In 1921, under the leadership of Elihu Root, a series of stand- f 

ards calling for two years of college training as a preliminary and I 

three years of law study in a school which meets several listed I 

requirements were carried in die annual meeting and then pub- I 

licized by a special conference of state and local bar delegates 
held in Washington the following year.®^ The standards were 
bitterly fought but both meetings were carefully prepared in 
advance and the program carried. Since that time, in spite of 
occasional guerilla warfare against the standards, chiefly led by 
commercial night schools, the Association has spent on this pro- 
gram the largest items given in its budget to any cause. Today | 

two thirds of the lawyers of the country live in states that have | 

adopted approximately the program of 1921, yet less than half I 
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tlie American schools offering law courses have met the Associa- 
tion’s approval and less dian thirty states have adopted its stand- 
ards officially as the basis of license requirements.^ The battle, 
however, appears to be won. Progress has recently become quite 
rapid. The results represent not only the first reform measure 
undertaken by the Association, and the one to which it has 
given most consistent support, but its most extensive achieve- 
ment. 

The subject of professional ethics and discipline was included 
vaguely if at all in the invitation to Saratoga or in the first form 
of the constitution. The latter contains a reference to a committee 
on grievances to be established. The former speaks only gen- 
erally of “reforms.” Here again tlie attention devoted to the 
topic was slight for a generation. In 1908, at last, tlie Association 
adopted a Code of Ethics which soon became the standard of- 
ficially or otherwise for nearly all the states.^® In 1924 there was 
drafted, under the leadership of ex-President Taft, and adopted 
a Code of Judicial Ethics which is generally but not officially 
treated as the American statement of ideals for the bench.^® In 
1924 the grievance committee began the publication of a series 
of opinions on specific cases submitted as questions arising under 
the Codes. These have become standard reference material.’’’ The 
Committee on Professional Ethics and Grievances, under the 
system of state control of the bar which prevails in America, has 
only a recommendatory or publicity power. Notwithstanding 
this, its rulings have become significant. In recent years special 
committees on new Canons and on Unauthorized Practice of the 
Law have supplemented the work.’* The lawyers’ interest in bar 
discipline has been much aroused in late years by widespread 
abuses in the metropolitan sections. The national Association as 
a consequence has shown increasing activity. Practically all the 
development has occurred since the World War. 
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The ambition to encourage uniformity in the varying decisions 
and legislation of the states, hinted at in Judge Baldwin’s invi- 
tation, was given a chief place in the statement of objects made 
in the constitution, and became a chief activity of the Associa- 
tion.“ In 1892 a meeting (following a committee appointed in 
1889) was held at Saratoga under the wing of die Association, 
resulting in the organization of a National Conference of Com- 
missioners on Uniform State Laws, which has met annually or 
oftener ever since and has drafted about sixty model statutes, 
chiefly on commercial topics/" These model laws have been ap- 
proved from time to time by the Association and thus recom- 
mended for adoption by the states. The Conference has been 
financed chiefly by the Association and has been closely but 
indefinably combined. Its Negotiable Instrument Law is in effect 
everywhere in the United States, while its proposals on the laws 
of sales, warehouse receipts, veterans’ guardianship, bills of lad- 
ing, and stock transfers have been accepted in most of the states. 
Its contribution in such matters is not widely known to the 
American public but has been important. Today its original op- 
portunities seem largely exhausted, and it is seeking a new scope 
of usefulness/^ The Conference was for many years the most 
important political group in the Association. While its member- 
ship was appointed by the state governments, the personnel 
became in practice self-selected from among the active Associa- 
tion membership, as the work was considerable and uncompen- 
sated. The state governors had no applicants for the post except 
from the Association. The Conference has met regularly during 
the week prior to the annual sessions of the Association and at 
the same place, During this week the internal politics of the 
Association have been arranged. Several presidents of the Asso- 
ciation and scores of Executive Committeemen and other officers 
owe their election primarily to their participation in this Con- 
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ference. The Conference seems sometimes to have done some 
harm internally just as it has done great public service externally. 
The six decades have seen the Association involved in a few 
public battles and in a small but respectable number of efforts 
at law improvement besides those already described. Of tliese 
transitory issues the great campaign against the judicial recall 
carried on from 1911 to 1919 and finally triumphant against such 
strong popular leadership as Theodore Roosevelt and the whole 
regiment of sympathizers who rallied to the Progressive party 
is most interesting and convincing."'" Rome G. Brown of Minne- 
apolis led a committee that drenched the country with attacks 
on the proposals to make botli the tenure of judges and their 
decisions subject to recall by popular election. The recall pro- 
posals gained considerable headway. The Association undoubt- 
edly was the main agency in their ultimate defeat, and sentiment 
for them seems unlikely soon to revive. The establishment of 
the system of United States Circuit Courts of Appeals in 1891 
grew directly from the work of the committees of tlie Bar Asso- 
ciation appointed to devise means of relieving the dockets of the 
Supreme Court.‘“ The Pomerene Law on Interstate Bills of Lad- 
ing"'"' and part of the extension of the system of discretionary re- 
view called certiorarp® as well as the increases of salary given 
federal judges owe much to the Association."'® The society has 
at times carried on long campaigns, usually under the name of 
“citizenship,” for the cultivation of faith in die American system 
of constitutional limitations. There can be no doubt of the influ- 
ence of lawyers in this matter. The deeply ingrained reliance 
of the people on this system owes much to the American Bar 
Association.'"' 

The Association has steadily dirown its weight in favor of 
American participation in the World Court."'® Under its shadow 
also grew the project undertaken by the American Law Institute 
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of publishing an unofficial code or “restatement” of the principal 
fields of national jurisprudence."® This undertaking, however, 
was one conceived by a group of scholars and New York lawyers, 
led by Elihu Root and acquiesced in rather than warmly for- 
warded by the Association.^® It never widely enlisted the rank 
and file. Finally, in recent years, the Federal Congress has passed 
an act for the formulation by rule of the Supreme Court of a new 
procedure on the law side of the federal courts which may also 
include equity practice, all as a consequence of many years urg- 
ing by committees of the Association,^' Curiously enough the act 
was passed after the Association had abandoned the effort.” That 
fact has no great significance, as it was largely accidental. 

The Association publications have accumulated to vast quan- 
tities. Besides the annual Report, the chief publication is the 
]ournd, begun as a quarterly in 1915, made a monthly in 1920, 
and now much the most widely circulated and read law period- 
ical in the world. It is managed by an independent self-perpetuat- 
ing board under a curious arrangement, devised to guarantee 
freedom from political and personal pressure.” The large annual 
reports of the National Conference of Commissioners on Uni- 
form State Laws, the little issues called The Bar Examiner and 
Notes on Legal Education, issued from the oflSce of the section 
on the latter subject, are established periodicals. There are many 
other current publications by various committees and also nu- 
merous annual printed reports, model acts, and other publica- 
tions. The Association has published a few books, one a reprint of 
Sharswood’s Professional Ethics, others in the form of illustrated 
accounts of die visits of American lawyers abroad in 1924, and 
two volumes published in connection with the Association’s 
semicentennial. One of the latter is the text of a pageant produced 
at Seatde by the society. 

The Association offered in its earlier years a medal for distin- 
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guished jural service. Again it was one of Judge Baldwin’s plans. 
The project exploded at the first awarding in a controversy over 
whether David Dudley Field or Lord Selborne should get the 
award. It was given to both and discontinued." In 1929 an annual 
medal was reestablished, to be awarded by a committee and not 
by popular vote as in tlie earlier case. Williston, Root, Holmes, 
Wigmore, and Wickersham received tire award in successive 
years. None was given in 1935.“ In 1934, under a bequest of Judge 
Erskine M. Ross, a large annual cash prize for an annual essay 
was first offered,^® 

On the side of contributions to the machinery of bar organiza- 
tion in the United States, the Association has been an important 
though conservative force. The American Law Institute, already 
mentioned, the Association of American Law Schools, and die 
National Association of Attorneys-General are all to a large 
degree ofiEshoots of the national society. The Canadian Bar Asso- 
ciation with its satellite, the Conference of Commissioners of 
Uniformity of Legislation in Canada, came into being directly as 
an adoption of the model in the United States.®' The society has 
taken no positive stand on the development of the form of an 
all-inclusive, incorporated bar which is known as “integrated” 
and which has been so rapidly spreading in the United States in 
the last ten years, but it has steadily encouraged stronger state 
and local organizations. 

CONCLUSION 

As this is written die Association itself is deep in the throes of 
an internal reorganization diat is intended to convert it ulti- 
mately from a voluntary self-governing society to a federated 
org aniz ation in which delegates from state and local law societies 
will control its policies and choose its officers.®® The sentiment 
for this form of organization is old. Its realization has been at- 
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tempted more than once in the past. It seems to have been the 
form of organization originally in the mind of Judge Baldwin, 
It is likely now that the state organizations and the stronger city 
groups have reached suflScient dignity and power to support a 
federalized national body of delegates. There can be litde doubt 
that this is to be the ultimate form of the American Bar Asso- 
ciation. 
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COOPERATIVE EFFORT IN THE LAW 

HERBERT F. GOODRICH 

I T WILL probably be generally conceded that the man of the 
law is, individually considered, a rather attractive human be- 
ing. His dealings with other humans tend to smootli tiie rough 
edges that sometimes prevent pleasant contacts among men; the 
nature of his calling in handling the affairs of others tends to de- 
velop all of the outgoing elements with which his personality is 
equipped. The lawyer usually has a sense of humor, which is per- 
haps another way of saying he has a sense of proportion. He be- 
longs to a profession which has held its place for a sufficient num- 
ber of centuries to give him the sense of security in his profession 
comparable to that in the social world which would belong to the 
twenty-fifth Earl of Badminton. He, therefore, is not self-con- 
scious, nor is he overserious about his own importance, however 
jealous he may be for the idols of his tribe. And so he can run a 
committee meeting, head a community-fund campaign, or make 
the address of welcome to the visiting firemen in a way that 
brings equal satisfaction to himself and to the community at 
large. 

The same good citizen who may regard the lawyer as a friend 
and a companionable human being may at the same time regard 
his friend’s occupation as a trade full of tricks. He finds many 
things to justify this belief. While personal contact with the ad- 
ministration of criminal law is either totally lacking or is con- 
fined to the time when he was fined for driving his car too 
fast through some small but self-important village, he receives, 
through his daily paper or his radio, colorful and highly seasoned 
accounts of the trials in spectacular criminal cases. He finds in the 
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conduct of the advocates who appear in those trials much that 
leads him to feel that their object is to conceal and distort facts, 
not to develop them, for often he is sure before the case is tried 
that the prisoner is guilty and should be in jail. The citizen may 
never have been involved in a lawsuit: most people have not. If 
he was, it seemed to him to require an unconscionable time and 
cost an unreasonable amount of money to get just a part of what 
he should have been given promptly and cheerfully by his oppo- 
nent. Even without such experience he may feel that he hears, 
with too great frequency, reports of disciplinary action against 
members of the profession in instances that seem to him to in- 
volve a deplorable lack of common honesty on the part of the per- 
sons involved. Even without such harsh suspicions on moral 
grounds, the intelligent and not unfriendly citizen may feel, 
sometimes does feel, that the lawyer has at most a certain techni- 
cal skill for doing things which his clients want done, and that 
in the application of that skill he is called upon for something 
less in imagination and ingenuity than the alert youngster in 
overalls who can so quickly locate the source of a knock in an 
internal-combustion engine. 

That the performance of the lawyer’s function does involve the 
application of a learned technique is undoubtedly true. He must 
know what court he should apply to for certain things; he must 
know the routine for getting his matter before such a court, the 
rules for conducting it when there, and the steps to collect his 
money if his contest is successful. He must know and apply cer- 
tain rules which have become fixed with regard to certain trans- 
actions, such as the drawing of commercial contracts and the 
execution of deeds and wills, regardless of what he thinks of their 
wisdom. Much of his time must be spent in matters where the 
application of the rules is purely routine and where the only new 



feature is the idiosyncrasies of the individuals affected in tlie im- 
mediate transaction. 


The law is a practice no doubt. That it is not always recognized 
as something more dian tliat is because tlie law functions in the 
hurly-burly of diis world of human affairs. A court is not a labo- 
ratory established to discover ultimate trudi, but a tribunal set up 
to settle disputes between people who cannot settle them for 
diemselves. In the course of so doing, it does, in our Anglo- 
American scheme of legal precedent, do a great deal more. There 
is built up during the years a great body of legal doctrine, repre- 
senting the collective judgment' of hundreds of advocates and 
scores of judges upon the rules thus established for the guidance 
of human affairs. But our judge-made law, which, except for 
codification in some branches, is still the great bulk of legal au- 
thority in America and England, is law that has been hammered 
out in the heat of contest, piece by piece. This method of law 
building has its advantages. It tends to keep the law real, prac- 
tical, close to the lives of the people it touches. But contrariwise, 
it also tends to create a patchwork of individual instances with- 
out a pattern to follow. But the best way or not, it has been our 
way. 

This collection of individual instances, developing principles, 

I trends of lawyers’ thought which we may loosely call law, has 

r sufficient of the odor of sweat and dust and human tears about it 

i to provoke occasional sniffs from the illuminati. “Distance dis- 

' infects dividends,” said Professor Ross of Wisconsin, thinking of 

the change in air from a Pittsburgh steel mill to a Fifth Avenue 
j mansion and art gallery. Distance also performs other useful 

i; functions. The successive steps from pure science to applied sci- 

ence to invention to commercial production, with its accompany- 
* ing high-pressure sales department and flamboyant advertising, 

i create a wide enough gulf so that the laboratory man can disclaim 

fe-'; ' ' ■ ' , , ^ , 
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feature is the idiosyncrasies of the individuals affected in the im- 
mediate transaction. 

The law is a practice no doubt. That it is not always recognized 
as something more than that is because the law functions in the 
hurly-burly of this world of human affairs. A court is not a labo- 
ratory established to discover ultimate ttutli, but a tribunal set up 
to settle disputes between people who cannot settle them for 
themselves. In the course of so doing, it does, in our Anglo- 
American scheme of legal precedent, do a great deal more. There 
is built up during the years a great body of legal doctrine, repre- 
senting die collective judgment of hundreds of advocates and 
scores of judges upon the rules thus established for the guidance 
of human affairs. But our judge-made law, which, except for 
codification in some branches, is still the great bulk of legal au- 
thority in America and England, is law that has been hammered 
out in the heat of contest, piece by piece. This method of law 
building has its advantages. It tends to keep die law real, prac- 
tical, close to the lives of the people it touches. But contrariwise, 
it also tends to create a patchwork of individual instances with- 
out a pattern to follow. But the best way or not, it has been our 
way. 

This collection of individual instances, developing principles, 
trends of lawyers’ thought which we may loosely call law, has 
suflSicient of the odor of sweat and dust and human tears about it 
to provoke occasional sniffs from the illuminati. “Distance dis- 
infects dividends,” said Professor Ross of Wisconsin, thinking of 
the change in air from a Pittsburgh steel mill to a Fifth Avenue 
mans ion and art gallery. Distance also performs other useful 
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ence to invention to commercial production, with its accompany- 
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spiritual kinship with the writer of advertising copy. The bio- 
chemist who discovers the existence and function of a vitamin 
may well disavow connection with the blatant proclaiming of its 
virtues as an ingredient in a patent cough syrup; the dermatolo- 
gist may safely repudiate responsibility when statements concern- 
ing the function of the human skin come forth from the radio in 
the oily tones of one purporting to be Lady Esther. We in the law 
have no such insulation. Law thinking, lawmaking, law adminis- 
tering are not separated. Each of us must bear responsibility for 
all. 

As our society matures, however, it is inevitable that we should 
not be content to have the growth of our law remain merely a 
matter of accretion of additional instances. While the majority of 
its followers necessarily devote themselves to the securing of legal 
rights for individual clients, others devote themselves to its intel- 
lectual side. Not the least interesting phase of the latter move- 
ment in America has been the rise of the modern law school in 
which the emphasis has been, so far as possible, on the scientific 
side of the law. That law school, itself an outgrowth of a desire to 
emphasize the law as something more than a practice, has in turn 
stimulated many movements for legal progress on both the prac- 
tical and the intellectual sides. 

The movement is one; its manifestations are many. One mani- 
festation is the growth, both in numbers and in scope, of profes- 
sional association among lawyers. Not many years ago, a bar asso- 
ciation consisted of a voluntary association of gentlemen who 
met once a year, enjoyed each other’s society at a good dinner, 
passed some resolutions, accumulated a small deficit, and ad- 
journed. The foregoing description still marks the limit of activ- 
ity for some groups. But, for many others, the bar organization 
has become an active working unit, functioning the year through. 
In no instance is the development more striking than in that of 
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our largest professional body, tlie American Bar Association, de- 
scribed elsewhere in this publication by Professor James Grafton 
Rogers. 

Increased bar-association activity is but one of die many in- 
stances of legal renaissance in America, for many nonofficial 
groups are doing fine work in many different fields. One attacks 
the problem of legal procedure in an effort to reduce expense, 
lessen delay, and increase efficiency. Another joins with the his- 
torian in the study of the history of American legal institutions. 
Lawyers with a scientific turn of mind adopt diis method of the 
laboratory and sometimes singly, sometimes collectively conduct 
field studies to try to find how legal rules which appear in law- 
books actually work when applied to the lives of the men and 
women whom they affect. Members of the profession from the 
bench, die schools, and the bar form themselves into a body 
called the American Law Institute and endeavor, through a re- 
statement of the common law in its chief subjects, to bring a clar- 
ity and certainty to principles now obscured by clouds of individ- 
ual instances. All these things are good; the sum total of the con- 
tributions should be a substantial payment upon the debt of pub- 
lic service the lawyer owes as a member of his profession. Further, 
along the same line, some of us want to know whether certain 
legal rules work at all. Does the law stated in the lawbooks get 
into action in the affairs of men? If so, how great is the change 
from law in books to law in action ? All diese questions and others 
are in the minds of thoughtful followers of die law today. Much 
of what we may call the new curiosity comes, as might be ex- 
pected, from the universities. Much of its inspiration has ob- 
viously come from stimulating contact with the exciting world 
of the natural scientists— also by the renaissance in the social 
sciences. But whenever it starts and whatever has stimulated it, 
the new curiosity is present and growing and makes our present- 
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day legal world the most interesting in the history of American 
law. 

The remainder of this paper deals mainly with the work of the 
American Law Institute. In thus limiting the discussion, the 
writer does not imply diat the Institute is the one and only enter- 
prise entitled to a halo for good works performed. Each of the 
enterprises mentioned above has great usefulness, and a descrip- 
tion and appraisal of the program and accomplishments of each 
merit a separate paper. But the editor of this centenary publica- 
tion asked for one about the Institute, and editors should be 
obeyed. No attempt will be made to give in detail the history of 
this organization, its method of operation, or a chapter and verse 
account of each separate piece of work. All this has been done 
both by sympathetic and by adverse critics in many law journals 
during the past decade.* Instead, a brief summary of work to date 
will be given, with an outline of what may be hoped for in the 
development of plans for the future. 

Since the American Law Institute was organized in 1923, it has 
been engaged chiefly on two main projects. One of them is the 
model Code of Criminal Procedure. The Code was finished and 
approved in 1930. It was universally acknowledged to be a highly 
competent technical piece of work. At the time of its completion 
the interest of lawyers and the public in criminal-law adminis- 
tration seemed to be at low ebb. No one except a few scholars in 
law schools seemed to be excited about improving criminal pro- 
cedure or about any other work in the criminal law. We have 
moved a considerable distance since that time. It seems fair to say 
now that the interest is almost at flood tide. Whether changes 
come through American Bar Association activities, the federal 
government’s participation through the Department of Justice, 
or from certain spectacular criminal careers by weU-known and 
well-advertised public enemies is an interesting query, but not 
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important here. The model Code o£ Criminal Procedure has re- 
ceived and is receiving a great deal of attention due to this awak- 
ened interest in matters concerning criminal justice. It is con- 
stantly discussed by bar-association committees, state commis- 
sions, and odier bodies, official and unofficial. Each legislative 
year sees portions of it enacted into law in tlie various states." 

The other main piece of business of the Institute tlius far has 
been the Restatement of the Law. Nine volumes have appeared; 
two in Contracts, two in Agency, two in Torts, one in Conflict of 
Laws, and two in Trusts. It has been hard work, terribly hard 
work. Only those who have been very close to it know the 
thought and energy it has taken from the director, the reporters, 
their assistants, and from many members of the advisory com- 
mittees. The product is high in quality and is so regarded by tlie 
profession. Lawyers cite it to courts, judges quote it in opinions, 
law professors write articles about it. The common law can be 
restated and the Institute is successfully restating it. 

As is inevitable in human affairs, there are varying degrees of 
enthusiasm about the Institute’s accomplishments to date. Many 
of us in the law, and especially those whose legal work is within 
the teaching profession, feel that there is a serious social lag be- 
tween our legal rules and our rapidly shifting society. Being con- 
scious of that lag and being socially minded persons we are eager 
to see it grow less. Each has his own favorite method of taking up 
the slack and his own selected spot where he thinks the most 
effort should be made. It is to be expected in the course of things, 
therefore, that, when considerable effort is expended in a method 
different from one’s own or outside the particular field which 
one t-binks most important, he will directly or inferentially chide 
those whose approach is not the same as his. Thus the criminol- 
ogist may say that the Code of Criminal Procedure does not help 
to solve the riddle of die misfit individual in society and the 
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penologist may add that such a code offers no program for reshap- 
ing the misfit, if he is convicted of crime and sent to a penal 
institution, to take his place in the complex life of our day. A 
restatement of existing law, another suggests, does not grapple 
witli the more fundamental problem whether the existing law is 
adequate to the needs of present-day society. 

The truth of such statements will be readily admitted by any 
thoughtful lawyer and certainly by all members of the American 
Law Institute. Criminal procedure is only one part, and perhaps 
a small part, of an enormous social problem. But note also that 
it is the part of a larger problem which the lawyer is closely in 
touch witli and for the successful operation of which he is respon- 
sible. He does not know, from his professional knowledge or ex- 
perience, why men commit crimes. He has no answer, based 
upon his technical learning, to the question. What is the best 
thing to do with lawbreakers? He should not ignore those ques- 
tions, but his first responsibility is surely in the field where he 
does have peculiar professional knowledge and skill. It is entirely 
appropriate, therefore, that the Institute’s first venture into the al- 
most limitless problems in the field of criminal justice should 
have been in criminal procedure. 

In the same way, many of the problems of our substantive law 
go far beyond questions concerning that body of precedents built 
up in the course of development in England and America. These 
problems are based upon unsolved questions in economics, soci- 
ology, and government. Their solution, if, as, and when we find 
the solution, will call for many heads in addition to that of the 
lawyer. It is lUcely, too, that the method used for changing law 
to fit changing times will in some instances need to be more rapid 
and more drastic than the slow development through judicial 
precedent. Who knows, for instance, but that a compensation 
scheme in motor-vehicle accidents may one day come with the 
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swiftness that marked the change from employer’s liability to 
workmen’s compensation in the industrial field ? 

Be that as it may, the problem of immediate importance and of 
professional responsibility for tire lawyer seems that of our com- 
mon law. Is it clear? Is it consistent widi itself? Do our legal 
terms mean what drey say ? Have we general principles or only 
myriads of separate instances ? Here, too, the first problem in 
legal work seemed to be that of straightening out our own ma- 
terial, a reexamination and restatement of existing common law. 
And that is where the Institute began. 

It is the privilege of any one working in one part of our legal 
field to deprecate the endeavors of those in other parts of the 
field. The same privilege is open to the spectator who sits on the 
fence and watches both groups. But it is also the privilege and die 
duty of those who are on the job diat seems to them worth doing 
to say, as did Nehemiah when Sanballat and Geshem invited him 
to a parley when he was building the walls of Jerusalem: “l am 
doing a great work, so that I cannot come down.” The project of 
restating the law was not adopted in a hurry. It had thoughtful 
consideration from a group of distinguished persons from all 
branches of the legal profession who concluded it was worth a 
major efiort in time and money. The success of the work thus far 
and the invaluable cooperation which it has received from the 
profession throughout the country since the work began prove 
die soundness of the original decision. 

Along with the Restatement we have the state annotation 
program. The project of local annotations is not, strictly speak- 
ing, an Institute activity, although the Institute has encouraged 
and helped it. Obviously, an annotation program cannot keep 
pace in all states in all subjects with the Institute’s rate of work 
in restatement. There are not enough well-organized bar associa- 
tions in the country to carry the program at such a pace. Nor has 


200 


LAW: A CENTURY OF PROGRESS 


the Institute the exclusive, or even the first, call upon bar-associa- 
tion effort. Bar associations have many other useful activities 
which they should and do promote, and, as every one knows, 
annotation work itself is hard, long, and tedious. Teachers have 
participated in it in a most helpful way. But obviously there can 
be no call upon them to abandon all other enterprises to do an 
annotation in a given subject for their state. There are many 
diings to do in tlie law. The harvest is great and the laborers are 
few. The recent article by Mr. Harold Laski in Harper’s Maga- 
zine^ called “The Decline of the Professions,” demonstrates anew 
how few the laborers are. If a law teacher is meeting his classes 
and getting out a casebook or working upon a legislative program 
for his state or doing any one of the many useful extracurricular 
things that law teachers do, he, obviously, cannot be reading state 
decisions and getting out an annotation. Yet the point should be 
stressed that, in whatever legal field a man is working, a thor- 
ough knowledge of his own state decisions and statutes in that 
field produces an immensely important enlargement of his use- 
fulness. This is not a new idea. Albert Kales talked it a good 
many years ago and others of us had emphasized it long before 
the American Law Institute was organized. The proposition is 
still sound. A lawyer can learn an immense amount that is useful 
to him by a check of his own decisions and statutes with the Re- 
statement in any given subject, and this is equally true whether 
his day-to-day work finds him behind a professor’s desk in a 
classroom or in an office for the general practice of law. If he 
will head up the results of such research into written form so 
that the product is a state annotation, he has contributed to his 
own knowledge and the Restatement’s practical usefulness, to the 
mutual benefit of the Institute, the users of the Restatement, and 
himself. 

The considerations underlying this point seem of such high 
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importance that a few words should be devoted to them, so far 
as they affect the law teacher, even at the risk of straying from 
the immediate question of the Institute’s future program. In a 
little more than fifty years the law teacher has changed from a 
benevolent retired judge or practitioner reading set lectures richly 
larded with personal anecdotes in a perfunctory class exercise to 
a position of power and importance in tire legal profession. He 
has done it by years of devoted and intelligent intramural work 
in the law. As said before, there is still plenty to do. Not that all 
worth-while effort is limited to reading, analyzing, classifying 
cases, understanding legal history, and other activities known 
as orthodox. Certainly we have need of new methods of ap- 
proach, new systems of terminology, liaison witli other fields of 
social science. But we shall make a mistake so grave as to be 
catastrophic if a generation of law teachers appears which is 
afraid to do orthodox work in the law for fear of being thought 
old-fashioned. Surely we are still lawyers, even though to be good 
lawyers we have to pick up something of the otlier social sciences 
in our stride. 

The Institute’s organization, method of work, and accomplish- 
ments are so familiar to the professional public by this time that 
elaboration is uninteresting and unnecessary. This discussion is 
more concerned with a future program than with past accom- 
plishments. But there are two collateral successes of the Institute 
which should be mentioned here because they bear upon sugges- 
tions for its future program. 

One is that there has been developed, through experience, an 
effective way to produce cooperative work in the law. It is not 
hard to find an able scholar who is willing to work. It is not 
hard to get committees together who will talk at large (and at 
length) and pass resolutions. But to get a scholar’s work help- 
fully considered by successive groups in widening circles has 
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not only been an individual triumph for Dr. Lewis but a distinct 
achievement for the Institute as well. Already this modus ope- 
randi has been taken up by other workers in the legal field. It 
has been adopted by those in charge of Research in International 
Law and by the committee working on the new federal court 
rules. It has produced genuine group thought and group respon- 
sibility. 

The second by-product of Institute experience is its member- 
ship. It is country-wide; it contains leaders in the law from every 
state. It includes, in well-balanced portions, the teaching, judicial, 
and practising branches of the profession. It is a working mem- 
bership. Its members read reams of material, write volumes of 
critical comments, present their views to committees, and discuss 
them in open meeting. A list of prominent names as window 
dressing for an enterprise is a too well-known and American 
phenomenon to excite comment or surprise. But a collection of 
people of standing who will interest tliemselves in the technical 
side of the work is something new, and the Institute has ac- 
complished it. 

So much for past history : Code of Criminal Procedure finished 
for the present; the Restatement well under way with nine vol- 
umes hi print; a tried and successful method of cooperative work 
in law ; a selected working membership of high quality. 

What can the Institute do in the future.? Already plans for a 
future program have been drawn and steps taken in the direction 
of enlargement of activity. These may be mentioned briefly. 

First. The initial task is the completion of the Restatement of 
the Common Law. This involves considerable thought and work 
along the lines already well established. Questions will arise con- 
cerning the choice of subjects that are appropriate for Restate- 
ment and the selection of individuals to carry the work along 
in those subjects. Law teachers and others have been consulted 
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regarding their views on the suitability of subjects for restate- 
ment. The conclusions on the list as it now stands are not neces- 
sarily final, and additional suggestions are welcome. 

Second. A program of work on die substantive side of the 
criminal law. This program has been given thought and atten- 
tion over a great many months. The Institute has had the help 
of an able advisory committee and has had die benefit of the 
thought and conclusions not only of lawyers, law teachers, and 
public administrators but scholars in die fields of sociology, edu- 
cation, and psychiatry as well. The recommendations of this 
committee are in print,'' have been considered and approved by 
the Executive Committee and Council of the Institute, and have 
been submitted to one of die foundations as a basis for a possible 
grant of funds to finance die enterprise. If the appropriation is 
made the Institute will be prepared to do work of value on the 
legal side of this important and challenging series of problems, 
and also to make such further cooperative studies and investiga- 
tions in related branches of learning as is necessary and useful. 

Third. Program of cooperation with Research in International 
Law. Research in International Law has been going forward 
since 1927 under the auspices of the faculty of die Harvard Law 
School. This research has now become affiliated with die Ameri- 
can Law Institute and the results of the work will, under the 
working agreement, be brought to the attention of the American 
Law Institute from time to time as the work progresses. 

Fourth. Steps toward cooperation with other agencies for law 
improvement. The National Conference of Commissioners on 
Uniform State Laws is a body older than the American Law In- 
stitute. Their aim s and purposes are not mutually mconsistent, 
but, indeed, very close together. The beginning has already been 
made for closer association between the work of the Institute and 
of the Conference, a method of procedure outlined, and two 
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subjects for the first joint efiorts selected; namely, an act to 
govern aeronautical flight, and, in die field of property, an 
estates act. As to procedure, the agreement provides that each 
body shall appoint representatives to meet from time to time 
for the purpose of discussing acts which their respective organ- 
izations contemplate drafting. At the meetings agreements will 
be reached concerning the drafting of acts in which the two 
groups may advantageously cooperate. When the two organiza- 
tions have agreed to join their efforts in drafting an act, die repre- 
sentatives of each will attempt to agree on a reporter whom they 
can recommend to their respective organizations. After a re- 
porter has been selected, his advisers will be named by the Insti- 
tute and the Conference. The draft prepared by the reporter and 
his advisers will be submitted to the Conference and to the Coun- 
cil of the Institute, respectively, in the customary manner. 

Along similar lines is the beginning of cooperative effort with 
such bodies as the New York Commission on Law Improvement. 
There has already been consultation with the officers of this 
organization and it is expected that each group can find subjects 
on which the work of each will be useful to the other. 

Fifth. Creation of a fund to encourage scholarly and scientific 
legal work. The best statement of this project can be taken from 
the Report of Director Lewis upon the point as follows:® 

“The creation of a legal research fund which can be used to encour- 
age men, especially young men of outstanding ability, to study the sub- 
jects which we look forward to restating and produce monographs 
and other writings thereon. The wise expenditure of such a fund 
would, we believe, not only tend to insure adequate Restatements, but 
would also, apart from this, of itself advance legal science. It is, we 
submit, true of law as of the other sciences, that any considerable im- 
provement rests not so much on the plan of improvement, though a 
proper plan is important, as on the development of men of first-class 
ability to take part in the work.” 
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Sixth. The drafting of statutes for the improvement of the law. 
This field of endeavor grows directly out of tlie experience in the 
Restatement. The reporters and dteir committees have found 
many situations where the law seemed pretty well settled by 
decision, yet where it was settled in a way tliat would not meet 
with approval if die question were to be raised for the first 
time today. Such a situation in many instances calls for statutory 
change. The Institute already has a memorandum listing a large 
number of situations where there seems to be obvious need for 
legislative action to take the law beyond what restatement could 
properly do. Whether the work in this field will be done by die 
Institute independently or in cooperation with the National 
Conference of Commissioners on Uniform State Laws, or by 
both, is a question that remains to be worked out in die future. 
But that there is a field here for useful endeavor there is no doubt. 

The above outline of the things which the Institute has already 
made a part of its plan for future work does not and should not 
mark the limit of its undertakings. The Institute was organized 
for the improvement of the law. Necessarily, the type of effort 
best calculated to produce law improvement will vary from time 
to time. Some questions will, one may hope, eventually become 
settled. Certainly new ones will present themselves. To start work 
in substantive law with the production of die Restatement was a 
wise decision. No one here ever thought of the Restatement as 
die be-all and the end-all. It puts the existing common law before 
the profession, carefully and accurately stated. The product is 
intrinsically useful. In creating the product the opportunity and 
the need for other work appears. One of these is, as indicated, to 
supplement restatement of existing law by amending it through 
thoughtfully considered legislation. To write such legi.slation, 
factual studies and other types of research may, and probably 
will, be required in many instances. 
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In addition to all this, there is the great field of the law dealing 
with court process and procedure. To make this machinery func- 
tion as well as may be is peculiarly a lawyer’s problem and a 
lawyer’s responsibility. Good work is being done by others, but 
up to now the Institute has touched this area only on the criminal 
side. Certainly here is an inviting field for scientific effort in the 
improvement of the law. 

One could go on almost indefinitely in describing oppor- 
tunities. In law, as in other fields of learning involving the rela- 
tions of human beings with each other, we have come only an 
infinitesimal distance toward the tilings we want to know. And 
unlike those in some other fields, the lawyer has an art of practice 
as well as a body of learning. Neither the American Law Insti- 
tute nor any other body or collection of them can solve all our 
problems. But we may take satisfaction in the fact tliat in Amer- 
ica we have such a body, that it has demonstrated its usefulness 
by its effort over little more than a decade, and that we may look 
to it with confidence for leadership on the scholarly side of our 
professional activities. 


NOTES 

^The second edition o£ The ’Restatement in the Courts^ American Law Institute 
Publishers (1935), gives a bibliography o£ papers concerning the Institute and its pro- 
gram; also, as an appendix, a short account o£ the organization, method of work, and 
other facts, 

A A statistical summary of such adoption was published in (1935) A.B.AJ. 255. 
^ (1935) 171 Harper’s 676-685. 

4 See American Law Institute Reports in Relation to Future Work: 1935. 


THE OLD REGIME AND THE NEW 
IN CIVIL PROCEDURE 


ROBERT WYNESS MILLAR 

“II ne suffit pas a un £,tat d’avoir de bonnes lois, il faut aussi des moyens 
pour que I’execution en soit aisee, il faut que la marche en soil commode; il 
est besoin de prevenir les chicanes, I’astuce de ceux qui auroient interet i 
entraver les dispositions de la loi. Des formes trop minutieuses,trop subtiles, 
trop longues, ne conviennent jamais, il faut les daguer, les bannir: seule la 
simplicite doit triompher.” 

Galli in Expose des motifs du Code 
de procedure civile (i&q6). 


INTRODUCTION 

T O ensure that “justice might walke in a shorter and more 
compendious way”' is an end to which effort has been bent 
at all periods of legal history. It has engaged the attention of 
Roman emperors and medieval popes; it has been a first care of 
enlightened heads of State in recurrent strivings. But down to 
the nineteendi century, if we lay aside the frustrated ambitions of 
Oliver Cromwell in this direction, it is on the Continent rather 
than in England that the desire to ameliorate the conditions of 
civil justice is seen attaining to any degree of fervor. England can 
point to no Clementina saepe, no Jungster 'Reichsahschied, no 
Ordonnance civile, no such spectacular attempt at procedural re- 
form as that which Frederick the Great, hearkening to the litiga- 
tory sorrows of the miller Arnold and others in like cases, insti- 
tuted for his Prussian dominions. Nor do her chronicles tell us of 
any such fifteenth-century Bentham as was, for France, the very 
learned bishop of Lisieux, whose project for the abbreviation of 
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civil proceedings saw the light in 1455."“ Improvements she gradu- 
ally effected, but of these none was heralded with trumpet, few 
were of legislative birth. No statute signalized the rise to curia! 
life of the chancery; no statute originated its procedure. For com- 
mon-law judicature some items of legislation are hornbook learn- 
ing : the Statute of Marlbridge ( 1267) , the Statute of W estminster 
II (1285), the Statute of 27 Elizabeth (1585), the Statute of 3 and 
4 Anne (1705), the Statutes, generally, of Amendments and Jeo- 
fails, the act authorizing the setoff of mutual debts (1729), but 
when we have named these we have named all of any basic im- 
port. No one of them is organic or structural; no one of them is 
at all path-breaking in any vital sense, not even the Statute of 
Westminster II in its enlargement of the cycle of actions, for this 
was no more than the limited resumption of an old but halted 
process. The whole is characteristic of the people : like the British 
constitution, the English procedure has come into being, has 
evolved its methods, has settled its rules with scant aid from paper 
declaration. 

It might be supposed that the passion for codification of civil 
procedure, which toward the end of the eighteenth century was 
producing conspicuous manifestations in the German States, in 
Austria, and in the States of northern Italy, would have trans- 
mitted some germ of contagion to English minds. These, how- 
ever, were too well guarded by an insular immunity. Something 
of the Neo-Roman law England already knew: in the ecclesias- 
tical and admiralty courts she had her own closely fenced civil- 
law preserve. But to the general body of English practitioners the 
doings therein were strange antics, to be looked at with a certain 
indulgent scorn, not always unmingled with a measure of levity.® 
When, in the sixteenth century, the accomplished author of De 
Republica Anglorum Vfxotc of the common-law production of 
issues that, in all his inquiries in France and elsewhere, “to find 
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howe that long suites in law might be made shorter, I have not 
perceived nor reade as yet so wise, so just and so well-devised a 
meane found out as this by any man among us in Europe,”'' he 
struck the note to which the English legal world continued to be 
attuned. Convinced of the superiority of her own judicial institu- 
tions— a conviction which the work of Blackstone had done 
much to solidify— it is nowise remarkable that England, forget- 
ting what her formative period had owed to these very influences, 
should disdain ideas of outland provenience and hold herself 
aloof from emulation of contemporary Continental movements. 
Nor could the case be much otherwise in America where these 
institutions had been transplanted. Stirrings from within there 
were on both sides of the water, the stirrings that were ultimately 
to result in autonomous reform, for one country and the other, 
but not until a later day do these put on any degree of strength. 

THE OLD REGIME AND ITS PREPOSSESSIONS 

I. The Old Regime in England 

So it is that England entered the nineteenth century with the 
system of civil justice which this manner of growth had created. 
To the objective eye, a system bizarre enough despite the solid 
merits which lie behind its baroque facade. For the outsider, what 
first bewilders is the dichotomy of jurisdiction, the separate ad- 
ministration of common law and equity. The jurist trained in a 
Roman-descended system is familiar with the idea of equity, but 
for him it is the element that supplies the deficiencies or corrects 
the rigors of the legal rule in the very application of that rule; it 
represents the nobile officium judicis that prevents the legal rule 
from working an uncontemplated injustice, not something to be 
invoked collaterally to the admmistration of the legal rule : always 
it is coadjuvant and coefficient. To one so trained, how strange 
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the phenomenon of equity being administered in a separate court, 
not even a court of supervisory or corrective jurisdiction; how 
startling the idea that, by the law of the land, a man may be the 
owner of a thing in one court and not in another, that, by the 
same token, one court, in an action pending before it, will be 
oblivious to a defense that another court will recognize and pro- 
tect! And when he learns, resultingly, that “in many cases parties 
in the course of the same litigation arc driven from courts of law 
to courts of equity and from courts of equity to courts of law,”^ 
acute, indeed, would be the foreign observer who could here dis- 
cern the earmarks of a well-ordered system. Little wonder that a 
learned French magistrate, visiting the English courts in the third 
decade of the century, could refer to the separation as a factitious 
thing, and speak of the Court of Chancery as “a useless and em- 
barrassing superfoetation, adapted only to originate conflicts and 
a confusion of jurisdiction, detrimental to the true interests of the 
litigants.”^ But the notion of this separation, despite its accidental 
origin, had been so bred in the bone of the legal profession, as it 
is still to a not inconsiderable extent in America, that it wore the 
aspect of something dictated by nature, something integral to the 
processes of civil justice. 

If we turn to the common-law courts, we see here a procedure, 
with jury trial as its nucleus, affording a striking contrast to any- 
thing known on the Continent. Its action system, comparable 
only to the most ancient Roman— that of the legis actiones—oUcrs 
to the intending plaintiff a variety of pigeonholes rigidly parti- 
tioned, each for the reception of a particular manner of demand. 
If he chooses the wrong one, disaster may be the result. If his de- 
mand will fit in none, let him go hence; perhaps the Court of 
Chancery will aid him, perhaps not— it is all one to the court of 
common law. These pigeonholes represent the forms of action, 
brought into being by the royal letters known as the original writ 
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and crystallized into precedent by the aid of the Registrum Bre- 
vium. Aforetime they were highly numerous: time and change 
have reduced their active list to a comparatively small group. 
Debt, covenant, assumpsit, trespass, trespass on the case, trover, 
detinue, replevin, ejectment find frequent employment. A few 
others occasionally appear, but those named are die everyday 
actions, principal survivors of a once mighty host. Mai'k, also, that 
this scheme of actions, diough extending to the controversies of 
most common occurrence, covers but a limited field of judicature. 
It permits a plaintiff, satisfying the requirements of legal intere.st, 
to obtain an award of money, of personal property, of real prop- 
erty; beyond this it can seldom go. It can give him no preventive 
relief, it has no means of adjusting conflicts of rights other than 
in terms of recovery or nonrecovery of the thing demanded, and 
even where it concedes specific recovery of property its processes 
lack a full measure of effectiveness.’' 

Here, too, flourishes uniquely that recondite method of pre- 
paratory allegation which we call common-law pleading. Allega- 
tion in the systems of other lands is an humble servitor, dismissed 
when it has discharged its purely informative function; here it is 
lord and master, tyrannizing over the substantive law, at times 
trampling it under foot. The roots of its prepotence are to be 
found in its lineage. Alone of the Germanic nations, England has 
preserved the Germanic idea that the parties themselves, by flieir 
mutual averments, shall formulate in concrete terms the theme of 
decision. Out of the crudity of the old thwert-ut-nciy, i!cito\x^ 
coalescence of Romano-canonical borrowings with the Germanic 
rule that whatever is not denied stands admitted, there has long 
ago emerged the principle requiring the parties to plead either by 
way of traverse or by way of confession and avoidance. And, just 
as in the old Germanic system the contraposition of assertionand 
denial had furnished the very terms of the formula to which was 
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addressed die oath of the party or, within the narrow sphere of 
witness activity, the oadi of the witnesses, so here the interplay 
of party allegation has for centuries been evolving, in the produc- 
tion of issue, the theme for the sworn declaration of the twelve, 
themselves the descendants, through the Norman inquest, of the 
Germanic community wimesses. From Germanic rudiments has 
come the demurrer — an institution with no precise Continental 
counterpart — by which, on a point of law, the proceeding might 
often be brought to an abrupt and sometimes untimely end. As on 
the Continent, place has been given to preliminary defenses of 
fact — the dilatory pleas of the common law — ^although in this 
regard the union of Germanic and Romano-canonical ideas has 
engendered a sullen brood, ruled for the most part with an iron 
hand. 

But around the central principle of progression to issue there 
has been contrived a discipline artificial and intricate and not 
always consistent with itself. The necessities of regulation have 
emphasized the requirement of singleness, so that the jury might 
not be perplexed by a multiplicity of points — a. requirement 
alleviated in the case of the plaintiff by the use of plural counts; 
in the case of the defendant, from 1705 on, by the permission to 
plead more than one plea. Counteracted, too, it has been, by the 
recognition, wholly at war with the requirement itself, of the 
so-called general issues, no two of which have precisely the same 
range and which in the most commonly used actions — assumpsit 
and trespass on the case — utterly falsify die idea of presenting a 
single point for decision. Moreover, no principle dictates what 
matters may or may not be admitted in evidence under a given 
general issue : resort must be had to the arbitrary rule applying to 
the particular form of action. This arbitrariness is matched in the 
case of the replication de injuria, the thorny doctrines of which 
had come to expression in Crogate’s Case^ 'Hot much is there of 


CIVIL PROCEDURE 


213 

exaggeration in the satirical gloss which divides the cases of this 
replication into those: “First, when de injuria may clearly be 
replied. Secondly, when it clearly cannot be replied. Thirdly, 
when it is probable that it may be replied. Fourthly, when it is 
probable it cannot be replied. And, fifthly, when it is altogether 
doubtful whether it can or cannot be replied.”® A mingling of 
logic and illogic, not untmctured by tricklings of medieval scho- 
lasticism, appears throughout the whole discipline. It has yielded 
the special traverse with its enigmatic negation, tlie plea to the 
furtlier maintenance of the action, tlie plea puis darrein continu- 
ance; has elaborated the learning of profert and oyer, of color, of 
protestation, of duplicity, of anticipation, of departure, of new 
assignment, of repleader, of aider, and other like positive and 
negative phases of enginery; has, in short, constructed an arca- 
num of forensic statement penetrable only by the initiate. 

The very language of allegation is strange. Pleading talks with 
a Latin accent, barbarian not Ciceronian. When, as a result of the 
statute of 1731,“ English was substituted for Latin as the medium 
of averment, what the practitioners largely did was to adopt as 
nearly literal a translation as possible of the forms of allegation 
theretofore employed. Hence it is that we have such expressions 
as “force and arms” and “breaking die close”; hence it is that 
there appears such an un-English locution as that “with feet in 
walking” {pedibm calcando) the defendant wasted the plaintifFs 
grass. In allegation, too, legal fiction finds commodious lodg- 
ment. Witness the common counts in assumpsit solemnly aver- 
ring the making and breaking of promises mexistent save in 
juristic metaphor ; the losing and finding which every declaration 
in trover must charge, be the circumstances of conversion what 
they may or its subject a paper of pins or a thousand tons of coal; 
and the lease, entry, and ouster which in ejectment give impulse 
to the marionette figures of John Doe and Richard Roe. Fiction, 
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indeed, is die constant substitute for what rationally should be 
alternative allegation, looking to the avoidance of accidents of 
proof; die plaintiff may state his claim in different ways, but for 
each variant statement is compelled to suppose a distinct happen- 
ing, contrary to the fact. 

Moreover, as part of its Germanic legacy, England has inher- 
ited something of the Germanic notion that in litigation the 
parties are acting at peril. Ein Mann, ein Wort has had here its 
echoes. All intendments are against the pleader, at least until after 
verdict, for, says Coke, “everie man is presumed to make the best 
of his owne case.”” The possibilities of recovery from a false step 
were always restricted ; after the change from oral to written alle- 
gation this restriction had become intensified. Thus the demurrer 
avails to attack faults of form as well as of substance; decision of 
the question of form may well end the case without inquiry into 
the merits. Only by the indulgence of the court in forestalling 
actual decision and allowing withdrawal of the demurrer, on the 
one hand, or an amendment, on the other, can finality be averted. 
So, where die action is met by a dilatory plea, if the issue of fact 
to which this gives rise is once decided in favor of the plaintiff, the 
defendant inevitably loses the cause, although he may have had 
a perfect defense on the merits. But if such a plea, constantly 
stigmatized as odious, is defeated on demurrer, the defendant is 
entided to another chance. A grotesque inconsistency this, for 
that chance would be denied him had his plea not been one of 
the odious class. Amendment of allegation, however seasonably 
sought, is allowed none too freely, and down to the statutes of 1828 
and 1833“ cannot be had at all once the record is made up for trial. 
Except in the simplest cases, the plaintiff can never be quite sure 
that his demand will attain the stage of trial, the defendant that 
some inadvertence will not see him cast in toto. So extreme is the 
intricacy, so meticulous the learning of this art of pleading, that 
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its pursuit is generally in the hands of specialists, the so-called 
special pleaders under the bar— a tribe we would expect to see 
honored; instead, we find diem esteemed by their brethren only 
as a useful variety of drudge/^ 

Different, however, is die picture when we look at the trial. In 
die viva voce examination and cross-examination of witnesses in 
open court, with their demeanor and mode of speech directly 
appreciable by the organs of decision, is present the method that 
yields all those advantages of orality, immediacy, and publicity to 
which contemporary Continental reform is already beginning 
to aspire."' Despite the as yet unmodified asperities of die rules of 
evidence, its superiority over the deposition mediod of the Con- 
tinental courts and of certain English tribunals is too manifest for 
comment. This is the great virtue of the common-law system, 
going far to redeem it from the faults which, in other directions, 
it so strikingly discloses. 

What, then, of the Court of Chancery? Here a Continental 
observer would feci more at home, encountering, as he would, a 
system not far removed from his own: the same absence of forms 
of action, a similar taking of evidence in writing, and, except 
when the aid of a common-law court is invoked for advisory pur- 
poses, the same mode of fact decision. Here, too, he would find 
the invaluable institution of discovery, descendant, like its Con- 
tinental counterparts, of the Romano-canonical procedure of 
positions. The method of pleading, however, has peculiarities of 
its own. Ingress of common-law notions has furnished the de- 
murrer and the plea. Tliese and the answer are the pleading 
weapons of the defendant; but the answer is also the vehicle of 
discovery, and as a consequence the elements of discovery and of 
pleading proper have become so entangled as to cause frequent 
confution. Of acting at peril there is comparatively little: false 
steps may usually be retrieved; but the system has its own arbi- 
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trarinesses, as evidenced by the rule that, even in the teeth of 
acknowledged law, the complainant is held to admit the legal 
sufficiency of a plea by the mere fact of taking issue upon it. The 
pleadings, though stopped at the replication, are of inordinate 
length : the tendency to repetition is exemplified by the nine parts 
of the bill, constituting, as commonly said, a tale thrice-told. 
Appalling such a document to a layman, though perhaps an 
excess of violence attended the reaction of John Wesley when he 
spoke of seeing “that foul monster, a chancery bill.’”^ The taking 
of evidence in writing, as here practised, is a cumbersome and tedi- 
ous operation; the examination of witnesses is conducted in secret 
by means of interrogatories and cross-interrogatories submitted 
by the parties, and the method involves the absurdity of cross- 
interrogatories formulated without knowledge either of what 
the direct interrogatories will contain or of what they will elicit. 
There is a wholly unnecessary multiplication of steps through- 
out; periphrasis and diffuseness mark the whole system. 

In point of remedy, the chancery is able to supplement the com- 
mon law with substantial adequacy once it attains to definitive 
action. But the result of its modes of progression is delay and 
enormous expense— -delay comparable only to that of the Imperial 
Chamber of Justice of the Holy Roman Empire which, when the 
court sat at Speyer, evoked the quip “Spirae lites spirant et non 
exspirant” An interesting testimony in this respect is afforded by 
the case of Godfrey v. Saunders^^ in 1770, wherein it appears that 
the plaintiff, after having “exhibited a bill in chancery against 
Saunders for an account, which hath been fruitlessly depending 
there for more than twelve years,” turned at last to the Court 
of Common Pleas, seeking his remedy in the all but obsolete 
action of account, and, it may be added, recovered final judg- 
ment in that court in something less than two years. Even half a 
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century later, four years’ time between tlie date of setting for 
hearing and tlie date of decree is notiiing unusual ; sometimes the 
passage of fifteen years may see a matter still undisposed of,’’' 
The insistence upon proceedings by way of revivor and supple- 
ment in tlie case of the death of any of the usually numerous 
parties is a constant source of addition to die normal retardation.'® 
Indeed, the situation is such as to draw from an authoritative 
source, as late as 1839, the observation diat “no man, as diings 
now stand, can enter into a chancery suit with any reasonable 
hope of being alive at its termination, if he has a determined 
adversary.”'® And this is not a court, like the German tribunal we 
have mentioned, remote from die everyday life of the people. 
There come to it, and must come to ft, the most vital questions of 
private property and personal relations: in point of the pecuniary 
value involved in individual cases it has to do with the most 
important segment of the judicial business of the country. But 
within its anaconda-like convolutions rights are smothered and 
die. The tragic picture painted by Dickens in creating for us the 
case of Jarndyce v. Jarndyce is not a misrepresentation.” 

2. The Old Regime in America 

In America, by the opening of the nineteenth century, the 
crude administration of matters judicial obtaining in the early 
Colonial period, characterized in Massachusetts and Connecticut 
by a dependence upon the Pentateuch and influenced elsewhere 
to a varying degree by intuitive notions of justice" rather than by 
any strict adherence to the laws of the mother country, has given 
way to an acceptance more or less complete of the English legal 
system and with it of English civil procedure. Yet desire for 
plainer methods, on the one hand, the more pressing because of 
the undeveloped state of the bar, and a certain jealousy of judicial 



2i8 


LAW: A CENTURY OF PROGRESS 


power, on the other, have produced in die procedure modifica- 
tions of not inconsiderable moment, the complete history of 
which even today remains unwritten. 

The chancery jurisdiction which was the subject of irregular 
and intermittent exercise in Colonial days, usually by the gover- 
nor and council, sometimes by the assembly, sometimes by special 
courts of precarious tenure, sometimes by limited delegation to 
the ordinary tribunals,''^ is now, for the most part, a regular 
branch of judicature. Ordinarily, as in the federal judicial system, 
it is exercised by the same court that has common-law jurisdic- 
tion, but as a wholly distinct activity; in certain of the states, 
however, as in New York, the Court of Chancery is a separate 
tribunal. But that fear of chancery, which was influential in pre- 
Revolution times, has left its imprint in various quarters. In 
Massachusetts, Maine, and New Hampshire this jurisdiction is 
granted by the legislature only in niggardly installments; any- 
thing like a complete equity jurisdiction is slow of attainment.”^ 
Pennsylvania, at the time of which we speak, has neither a court 
of chancery nor a chancery jurisdiction. Put to it, the common- 
law courts have done much to remedy the omission. The result is 
a curious anticipation of future general reforms. The assignee of a 
chose in action may sue in his own name ; equitable defenses, such 
as misrepresentation and mistake, are permitted in common-law 
actions; an equitable title suffices in replevin and ejectment; the 
court, on rule to show cause, will often set aside a judgment on 
equitable grounds ; and other phenomena of what a later day will 
call fusion between the two jurisdictions perforce make their 
appearance. But, bold as this course has been, it is not bold 
enough, and the lacuna which it leaves is not to be filled until the 
explicit grant to the courts of equitable powers by a process that 
begins in 1836 and is completed in 1857.”^ In Georgia, the same 
fear comes to different manifestation. Here a check upon the 
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supposed arrogance of chancery is found in making issues of fact 
in equitable causes triable by jury as a matter of right/® 

But Georgia has been pursuing her own way in another direc- 
tion. By certain legislation of tire latter years of die eighteenth 
century, culminating in the Judiciary Act of 1799,"® she has pro- 
vided for the conduct of all civil actions by petition setting forth 
the demand “plainly, fully and substantially” and by answer, on 
the part of the defendant, setting fordi in like manner all neces- 
sary matters constituting “the cause of his defense.” The effort 
thus displayed to assimilate common-law and equity pleading 
and to discard the common-law forms of action has, however, 
been successful only to a limited extent; the legislation has not 
been sufficiently definitive to prevent the courts from adhering, 
in large measure, to the traditional distinctions. So far as the 
boundaries of the common-law actions are concerned it has re- 
sulted in little more than die recognition of “petitions in the like- 
nesses of those several forms of action.’”' But the legislation has 
decidedly curtailed the special pleading of die common law, for, 
under its terms, although the case is otherwise as to defenses in 
abatement, no replication is allowable to an answer on the merits : 
in the event of an affirmative defense the issues must define 
tiiemselves from the evidence.'® An interesting departure is tiius 
disclosed which, under better auspices, might have materially 
changed the general course of reform in America. 

Other jurisdictions exhibit modifications of lesser compass. To 
be noted for the chancery is the authorized waiver of answer 
under oath exemplified by the New York enactment of 1828, as 
also the New York rule-provision of 1839 applying, as between 
bill and answer, the common-law principle of admission by non- 
denial; especially notable the unsuccessful attempt of the Federal 
Judiciary Act of 1789 to install “oral testimony and examination 
of witnesses in open court” as the method of chancery trial — ^a 
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measure which is ultimately to triumph, but in the federal juris- 
diction not until 1912. On the common-law side, while recogni- 
tion of the right of setoff is now universal, it is interesting to ob- 
serve that Virginia has anticipated the English statute by nearly 
a hundred years in her provision of 1644 for this defense where 
the plaintiff is debtor to the defendant upon a “bill, bond or 
accompt.” The same state, breaking with a leading principle of 
the common-law system, has in 1788 accorded the defendant the 
right to plead and demur at the same time. So, too, she has already 
laid the basis for that proceeding by notice and motion’*'’ which in 
after years is to become her favorite mode of conducting common- 
law actions. Kentucky m 1805 has originated, for actions upon 
bonds and notes, the proceeding by petition and summons™ 
which, although finally to perish, acquires for a time considerable 
vogue both within and without its native jurisdiction. An awak- 
ening recognition of the need of discovery in common-law actions 
has resulted here and there in remedial steps, at first for minor 
causes as in the case of the South Carolina summary process,®’' 
later for causes in general, beginning, perhaps, with the Missis- 
sippi statute of 1828.®* Certain jurisdictions {e. g., Connecticut, 
1720, 1731)®® have enlarged the common-law scope of the general 
issue in particular cases. Moreover, in sundry quarters place has 
been given to a “brief statement” (e. g., Massachusetts, 1793; 
Maine, 1831) or notice (e. g.. New York, 1801; Massachusetts, 
1836) accompanying the general issue, as a substitute for special 
pleas in bar.®” And mention should also be made of the wide 
adoption of the rule that before a defendant may deny execution 
of the instrument sued upon he must make oath to his plea. 

In America, therefore, the old regime appears with the tradi- 
tional rules variously tempered. Betterment is being sought, but, 
apart from the not altogether prosperous experiment in Georgia, 
no essential change in plan or structure is being attempted; die 
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reforms are still in the realm of patchwork. Due to die simpler 
organization of the courts and their officers and, in particular, to 
the localized administration of justice, the padi of the lidgant is 
not as difficult as it is in the mother country: certainly we hear of 
no such inordinate expense and delay in chancery suits as consti- 
tute the nightmare of contemporary England. Yet, after all, the 
general basis is the transplanted system, with its separate adminis- 
tration of law and equity, its artificial mode of common-law 
pleading, its repetitious and circumlocutory chancery processes. 

THE PASSAGE FROM THE OLD TO THE NEW 

The tale of the reform movement in England and America, as 
it came definitely to shape itself, is a long one and in its principal 
chapters has often been told. It brings before us the celebrated 
speech of Brougham in the House of Commons in 1828, the 
posthumous but pervasive influence of Jeremy Bentham, the 
undiscouraged persistence of David Dudley Field, the skill in 
reconstruction of Lord Selborne and his associates. In England, 
as its legislative point of departure, may be taken the act of 1832“ 
prescribing uniformity of imtial process in common-law actions, 
immediately followed by the two acts of 1833 introducing a lim- 
ited measure of other improvement, the one^® in the common-law 
procedure, the other^' in the procedure of chancery. Then it notes 
that ill-starred offspring of the preceding year’s common-law act, 
the Hilary Rules of 1834, a measure which mistakenly saw a 
means of progress ip the sharpening of the central principle of 
common-law pleading. Next it leads through the salutary inno- 
vations effected, for the one jurisdiction, by the Common Law 
Procedure Acts of 1852, 1854, and i860,"® and, for the other, by the 
Chancery Practice Amendment Act of iSsa®* along with lesser 
legislation. And, finally, it has its substantial culmination in the 
great Judicature Acts of 1873 and 1875.''° In America, after the 
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scattering prelude we have mentioned, it is the New York Code 
of Procedure of 1848“’' which is the positive point of legislative 
departure. Here the tale continues by recounting adoption of the 
system of that code in state after state until this has come, basically 
at least, to prevail in the decided majority of American jurisdic- 
tions.'^ It would then refer to the more conservative attitude of a 
minority of the states and their resultant exhibition of a wide 
variety of gradations between the old and the new, and could 
speak even of a few jurisdictions whose civil procedure still dis- 
closes but slight advance upon the English methods of 1830. Con- 
servatism, too, it would predicate of the federal system, mitigated, 
on the one hand, by the Conformity Act of 1872, on the other, by 
the drastic reform of the chancery practice in 1912, but would not 
fail to record the high hopes originating in the provision for new 
rules enacted in 1934. 

The American reform of 1848 unquestionably had its influence 
upon English development and, in exchange, the more recent 
American legislation has profited by the progress made in Eng- 
land. But, all in all, it is clear that the monument which marks 
the decisive break with the old order is, for America, the New 
York Code of 1848; for England, the Judicature Act of 1873. For 
the jurisdiction which it was intended to govern, the American 
statute represents reform uno ictu; the English, in contrast, came 
as the result of a gradual progression. And from this fact, there 
can be no doubt, the modern English procedure has drawn cer- 
tain distinct advantages. 

THE NEW REGIME AND ITS ENDEAVORS 

I. TheFusion of Law and Equity 

Before the point of break with the old order, phenomena of 
fusion between the common-law and equity jurisdictions had 



CIVIL PROCEDURE 223 

manifested themselves both in England and America. It is famil- 
iar learning that the common-law courts had been domesticat- 
ing certain equitable principles, as in the recognition of equitable 
estoppel, the adaptation of tire action of assumpsit to demands ex 
aequo et bono, the entertainment of actions upon lost instru- 
ments, and that, on the other hand, die court of equity, more 
especially in America,'*® would not always widihold its hand from 
applying a certain measure of relief, native to the courts of the 
common law, if necessary, by way of supplement, to a complete 
disposition of the cause before it. We have noted also the situa- 
tion obtaining in Pennsylvania, where the absence of a chancery 
jurisdiction had compelled administration of an important quota 
of equitable principles in common-law actions. Interesting, more- 
over, is the case of Texas, whose inhabitants, although accepting 
the Anglo-American law in general, had been so impressed with 
the procedure of petition and answer which they found in the 
Spanish-Mexican system as to discard virtually from the outset 
any separation of law and equity .'*'* In England, the Chancery 
Practice Amendment Act of 1852 had effectively empowered the 
Court of Chancery to deal with certain common-law questions 
whose decision was prerequisite to the exercise of equitable juris- 
diction. And, correlatively, the Common Law Procedure Act of 
1854 had bestowed upon the common-law courts, as incident to 
their cognizance of common-law actions, a limited degree of 
jurisdiction in the matter of specific performance and injunc- 
tion, and had accorded place to equitable defenses in answer to 
common-law demands. 

But in America, the case of Texas apart, fusion in any degree of 
fullness first came with the New York Code of 1848; in England 
it first came with the Judicature Act of 1873* The American 
statute, as its main provision in this regard, declared that “the dis- 
tinction between actions at law and suits in equity, and the forms 
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of all such actions and suits heretofore existing, are abolished; 
and there shall be in this State hereafter but one form of action 
for the enforcement or protection of private rights and the redress 
or prevention of private wrongs, which shall be denominated a 
civil action.”'*® With exception made for rights of action residing 
in an executor, administrator, trustee of an express trust, or a per- 
son vested with express statutory authority to sue, it also declared 
that “every action must be prosecuted in the name of the real 
party in interest.”"*® And these provisions in substance have been 
carried into the mass of die American codes."*** The English statute 
proceeded differendy. It explicidy faced the fact that, owing to 
the manner of the law’s growth, the distinction between legal and 
equitable rules, though purely artificial, had so embedded itself 
in the fabric of the law as to be insusceptible of any outright aboli- 
tion, and that what really was being aimed at in speaking of 
fusion was the concurrent administration of the two kinds of 
rules in the same suit when the circumstances so required. Result- 
ingly, it enacted that “in every civil cause or matter . . . law and 
equity shall be administered” according to a series of detailed 
provisions which followed, covering the various contingencies 
calling for that concurrent administration."*® To this was added 
a section regulating certain special situations involved in the 
change, which concluded with the significant declaration that 
“generally in all matters not hereinbefore particularly mentioned, 
in which there is any conflict or variance between the rules of 
equity and the rules of the common law, with reference to the 
same matter, the rules of equity shall prevail.”"*® Thus equity, as 
before, was to have the last word, but now that word was to be 
spoken in time to foreclose the adverse word of the common law. 
This difEerence between the two statutes in the manner of ap- 
proach accounts in some measure, at least, for the smoother work- 
ing of the English system in the present regal'd. 
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In both systems it is clear tliat there may be a union of legal and 
equitable demands, subject to the relative provisions regarding 
the joinder of causes of action. It is equally clear that any equi- 
table defense— that is to say, any set of facts which, under die old 
order, would have been ground for an application to a court of 
equity to restrain the prosecution of a common-law action on die 
particular demand or die enforcement of a common-law judg- 
ment rendered upon it— may be the subject of dhect cognizance 
in the action itself, eidier by way of answer or by way of counter- 
claim. But, while it is basically true of both systems that in the 
conduct of actions an equitable tide will be given effect over the 
legal where no substantial reason exists to the contrary, difficulties 
arise under American code practice in various cases where the 
facts established admit of one manner of remedy when gauged 
by the rules of the conunon law and of another when gauged by 
the rules of equity. Here most of the American courts are strongly 
disposed to insist upon the consequences of the identification that 
the plaintiff either has or is supposed to have given to the action 
as one at law or in equity. This is due in part to the rigid preser- 
vation of the right of jury trial in common-law causes, in part 
to the theory of the case doctrine later to be mentioned, in which 
regard it is put upon the ground that the allegations and proof 
must agree. An extreme manifestation is the statement by one 
court that “in order that equitable relief may be had, equitable 
pleadings must be interposed.”®" No such rigidity of attitude char- 
acterizes the English system. Though the precise question was in 
relation to different common-law remedies, note what was said 
by Lord Justice Scrutton in Oahjey v. Lyster?^ 

“ . . . I begin by ascertaining the facts in order to see whether the form 
in which the plaintiff is claiming is substantially right, or, if not sub- 
stantially right, whether any injustice is done by giving him the real 
remedy v^hich the facts justify.” 
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And having in mind City of Syracuse v. Hogan^^ in the New 
York Court of Appeals where the majority found it necessary to 
hold that the action was one in ejectment, although the case was 
such that Cardozo, dissenting, could consider it an action in 
equity to enjoin a highway obstruction, contrast the words of 
Lord Blackburn in Pugh v. Heath:^^ 

“Some twenty years ago there might have been some difficulty, in 
this case, in saying whether the proper form of remedy was by eject- 
ment at law or by a suit in chancery; but now it is quite immaterial 
which of the two it is, if it can be shewn that there is a remedy, and I 
perfecdy concur in the judgment . . . that there is a remedy in one 
way or the other, and it does not matter which.” 

It was the question of jury trial that directly produced the result 
in City of Syracuse v. Hogan, and it is not to be disputed that the 
constitutional preservation of jury trial as it existed at common 
law, with the statutes passed in pursuance of it, is a circumstance 
constantly militating against completeness of fusion. Yet in Eng- 
land down to 1932 the parties continued to have under the Judica- 
ture Acts and the relative Rules “an absolute right to a jury trial in 
all pure common-law actions”^"' without there arising any such 
impediment to fusion as has thus come to obtain in America. Un- 
deniably, the different nature of the restriction upon the courts’ 
freedom of action has had much to do with the difference in out- 
come, but there can be little question that the American courts 
have often construed the entitlement in a manner sacramental 
rather than substantial. As part of this chapter, difficulties appear 
concerning the allocation of fact decision as between judge and 
jury where legal and equitable issues are combined. In this respect 
some encroachment of the jury upon the true province of the 
judge is here and there perceptible, but the questions emerging 
are still to a certain extent open and, in any event, are detrimental 
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to a well-ordered procedure. For these questions die English sys- 
tem has little place; in general the discretion of the court is all- 
controlling.®^ 

No doubt a way out of die embarrassment occasioned by die 
diversity in mode of trial lies in appropriate modification of die 
constitutional provisions, but this is not at all likely soon to be 
achieved. Meanwhile, the diminishing incidence of jury trial due 
to waiver by the parties, forwarded as tiiis has been through intro- 
duction of the necessity for a jury demand or, more cogendy, 
through the latter plus the exaction of a special jury fee from the 
demanding party, is tending to reduce obstruction in this sphere. 
And, obviously, in Georgia and in those few states which, like 
her, have extended to the parties the right of jury trial in case of 
equitable as well as legal issues, namely, Texas, North Carolina, 
and Arizona,®^ the matter of fusion, in this respect, rests upon an 
easier basis. But no degree of uniformity in mode of trial will 
yield the desired maximum of fusion until there is a complete 
abandonment of that overdriven insistence upon agreement be- 
tween a/Zega/a and which characterizes too many of the 

American courts. 

As thus appears, the general system which found its origination 
in the New York Code contemplates the union of legal and equi- 
table demands as well as of legal and equitable defenses. It obtains 
in most of the so-called code states and in somewhat different 
forms under tlie practice acts of Connecticut and Illinois. But in 
Kentucky, Iowa, Arkansas, and Oregon®’' there is followed a sys- 
tem of narrower compass. In tliese jurisdictions the court has defi- 
nitely a law side and an equity side, the statute itself distinguishes 
between actions at law and in equity, and there may be no union 
of legal and equitable causes of action. On the other hand, an 
action at law may be met not only by an equitable defense but also 
by an equitable counterclaim or cross-complaint, misjoinder of 
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causes of action is waived if not initially objected to, and provi- 
sions exist facilitating the transfer of causes from one side of the 
court to the other. Hence, while the door to fusion is not wide 
open, it is open in a decided measure, especially in view of the 
potentialities of the equitable cross-action. 

Only slightly ajar is the door in another type of American juris- 
diction. Here, apart from the possibility of transfer from law to 
equity or vice versa by formal amendment of the pleadings, the 
sole concession to the new order in the present regard is in the 
authorization of equitable defenses in common-law actions. But 
just as under the like provision of the English Common Law 
Procedure Act of 1854 it was held that this extended only to such 
defenses as were an unconditional bar to die action,®* so the eflB- 
cacy of the American statutes has in general been similarly cir- 
cumscribed. In one case, at least, that of Massachusetts, the limita- 
tion has come from the statute’s own wording; in other cases 
as a result of judicial construction,®^ to the usual course of which 
stands out in brilliant relief the decision of the United States 
Supreme Court in Liberty Oil Co. v. Condon National BanbJ^ 
passing upon the federal statute of 1915. 

The events of the last hundred years, however, teach that all 
such partial measures are but stages in a progression to the ulti- 
mate merger of the two jurisdictions, a merger which for the 
federal system is already in the offing as attested by the Supreme 
Court order of June 3, 1935,®* following Chief Justice Hughes’s 
notable pronouncement of the preceding month.®* And while 
some American jurisdictions there still are which have not made 
even the minimum approach last noted, these, too, are bound in 
time to reach the common goal. As witness ma y be cited the case 
of Illinois, which, in 1933, swung from a conservatism more pro- 
nounced, perhaps, than that of any other Anglo-American juris- 
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diction to an acceptance of merger whose approach to complete- 
ness ranks it among the most advanced in the country. 

2. T he ] oinder of Causes of Action 

According to the rule of the common law, joinder of causes of 
action was limited to the case where all fell within the same form 
of action, with the two exceptions, accounted for historically, that 
detinue might be joined with debt and trover with trespass on the 
case. In chancery, there prevailed, in striking contrast, the rule 
which restricted the union only by the elastic test of multifarious- 
ness. In America, departure from the old rules definitely came 
with the New York Code of 1848. This, for its unified procedure, 
set up a new system of joinder— a system which, as die event has 
proved, was needlessly complicated and inflexible. As amended 
in 1852, it provided for a joinder of all claims which “arise out of 
the same transaction, or transactions connected with the same 
subject of action,” and then, for claims not having this common 
origin, established six other classes into one of which the situation 
must fit before a joinder was allowable.®^ The latter regulation 
was especially ill-advised. Thus, unless there existed the common 
origin indicated, it would not permit, for example, die joinder of 
a claim in contract with one in tort, or one for injury to character 
with one for injury to the person, or one for the recovery of real 
property with one for the recovery of personal property. But this 
group system, with variations, is that which continues to be fol- 
lowed in most of the American code jurisdictions. An early adop- 
tion of a different system appears in the case of Iowa. Here, dating 
from the Code of 1851, there may be a free joinder of legal causes 
of action on the one hand, or equitable causes of action on the 
other, subject to the power of the court to direct separate trials. 
A similar rule has obtained in Micliigan since 1915. A like free- 
dom of joinder, without reference to any distinction between 
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law and equity, was adopted by Kansas in 1909 and by Wisconsin 
in 1915.®“ Usually, however, it is a condition of the joinder, under 
the systems noted, that the several causes of action shall have iden- 
tity of plaintiffs and defendants: as commonly provided, they 
“must affect all parties to the action.” And, for the most part, 
there is further expressed the requirement that all shall be triable 
in the same venue. Another system of which note should be taken 
is that of Texas. From an early day its courts have followed a 
doctrine that governs the matter of joinder by what is substan- 
tially the test of convenience in the particular case. This result 
appears to have been influenced by the equity test of multifarious- 
ness, not unaided by the Spanish rule in reference to cumulation 
of actions.^^ 

In England, innovation in this field began with the Common 
Law Procedure Act of 1852. This permitted the joinder, apart 
from replevin and ejectment, of common-law “causes of action of 
whatever kind, provided they be by and against the same parties 
and in the same rights,” with power in the court to direct separate 
trials.® On this modified basis the English law remained until the 
Judicature Acts. For the now fused procedure the Rules of 1875 
expanded the principle thus introduced in 1852 by providing that 
“the plaintiff may unite in the same action and in the same state- 
ment of claim several causes of action.” Leave of court, however, 
was required for the joinder with a claim for the recovery of land 
of any other than a money claim in connection with the defend- 
ant’s holding of the land, and for the joinder of a claim by a trus- 
tee in bankruptcy as such with one by him in any other capacity. 
Certain specific authorization was given for the union of joint 
and separate claims, as also of claims by or against an executor or 
administrator as such with claims by or against him personally. 
Separate trials might always be ordered, and the defendant was to 
be at liberty to move for the exclusion of any cause of action where 
this stood in the way of a convenient disposition of the whole.® 
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These provisions, without change in substance, passed into the 
revision of 1883 as Order XVIII, and, widi minor amendment, 
continue in force. 

Standing alone. Order XVIII did not countenance, except to 
the slight degree indicated, any departure from the principle tliat 
forbade the joinder of actions with diversity of plaintiffs or de- 
fendants. Under its terms, for example, a cause of action in favor 
of A could not be united with a cause of action in favor of B, nor 
a cause of action against C with a cause of action against D. But 
the contention was advanced that the very effect of permitting 
such a joinder attended the rules relating to the joinder of parties 
(Order XVI) by virtue of their authorization of joinder of parties 
by or against whom any right to relief is asserted “whether jointly, 
severally, or in the alternative.” In consequence of certain deci- 
sions“ of the House of Lords denying this contention. Order XVI 
was amended in 1896 so as to make it apply to joinder of actions 
as well as joinder of parties. In terms the amendment affected 
only Rule i of Order XVI relating to the case of plaintiffs, but 
by construction is held also to apply in respect of Rule 4 of the 
same order relating to joinder of defendants.®” As thus amended. 
Rule I now provides that 

“All persons may be joined in one action as plaintiffs, in whom any 
right to relief in respect of or arising out of the same transaction or 
series of transactions is alleged to exist, whether jointly, severally, or 
in the alternative, where if such persons brought separate actions any 
common question of law or fact would arise; provided that, if upon 
the application of any defendant it shall appear that such joinder 
may embarrass or delay the trial of the action, the court or a judge 
may order separate trials, or make such other order as may be ex- 
pedient. . . . 

The outcome, therefore, is that, under the English system, sub- 
ject to the court’s application of the standard of convenience, not 
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only may there be an almost unlimited joinder of claims by the 
same plaintiff against the same defendant, but, also, given the 
proper nexus, of joinder of claims distinct in point of plaintiffs or 
defendants or both. That nexus, resulting from the terms of the 
amended Rule i, consists in (a) the common origin of the causes 
of action as arising out of or being in respect of the same trans- 
action or series of transactions and (b) the potential presence of 
a question of law or of fact common to all. The wide range which 
the joinder may take under this principle is impressively illus- 
trated by the decided cases.” 

The particular latitude of joinder thus conceded by the Eng- 
lish Rules has had its influence in America. In 1912, New Jersey, 
which still maintains the separate administration of law and 
equity, adopted, for common-law causes, provisions based upon 
Rules I and 4 of the English Order XVI. And, for actions in gen- 
eral, a similar step was taken by New York in the Civil Practice 
Act of 1920 as well as by California in 1927.” But in all three juris- 
dictions (though for New York the case became otherwise in 
1935) operation of the principle has been variously narrowed by 
the presence of other regulatory elements.” In the Illinois Civil 
Practice Act of 1933,” however, there is such adaptation of the 
English provisions as bids fair to yield an amplitude of joinder 
not inferior to that of the transatlantic system. 

Unquestionably it is essential to a well-ordered procedure that 
there should be no such combined disposition of separate causes 
of action as will work confusion or prejudice, but it is equally 
essential to avoid a plurality of suits where one will serve. Recon- 
cilement of the two aims is not to be found in detailed rules defini- 
tively regulating the constitution of the suit, such as appeared 
in the New York Code and are still maintained by most of its 
progeny, but in according to plaintiffs a wide liberty of joinder 
and to the court discretionary powers to separate the issues for 



CIVIL PROCEDURE 233 

trial. Some check upon the initial union there should be, and, in 
the bipartite nexus prescribed by the English Rules, this check 
seems satisfactorily afforded; certain it is, at least, that no closer 
relation should be here demanded.” 

3. The Admission of Counter-demands 

Except for certain limited rights of the defendant in respect of 
recoupment, developed by judicial doctrine, and in respect of the 
setoff of mutual debts, introduced by statute at a late period of its 
history, the common-law system gave no place to the counter- 
demand. In equity, on the other hand, the cross-bill was a recog- 
nized institution from an early day, its admissibility being re- 
stricted only by the rule that the case which it presented must be 
germane to that of the original bill. In view of the obvious de- 
sirability of adjudicating, so far as practicable, reciprocal claims in 
a single suit, repair of the common-law deficiency in this respect 
and the attainment of a uniformly applicable rule has been one of 
the important activities of the reform legislation. Not in its origi- 
nal form but as amended in 1852, the New York Code, for the 
prosecution of cross-demands, admitted what was given the new 
name of “counterclaim.”^® This, except where the cross-demand 
was based upon contract and interposed in an action upon con- 
tract, fell under the requirement that the cross-demand be one 
“arising out of the contract or transaction set forth in the com- 
plaint as the foundation of the plaintiff’s claim, or connected with 
the subject of the action.” For the case of contract demand against 
contract demand no relationship was required.” The rules thus 
fixed have been followed at least in substance by a majority of the 
American codes. Note, however, should be taken of the Iowa 
provision, originating in the Code of 1851,” and of the Arkansas 
statute of 1917,*“ which admit as a counter-demand any cause of 
action in favor of the defendant and against the plaintiff.*' To the 
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same effect is the Illinois Civil Practice Act of 1933, with provi- 
sion expressly made for separate trial of the counterclaim if con- 
venience should so require.®^ 

In England the old rules on the present subject remained sub- 
stantially unaffected until the Judicature Act of 1873, which 
explicitly empowered the court to grant the defendant any relief 
against the plaintiff which it might have granted in a separate 
suit.®^ For the cross-demand thus made generally admissible, at 
least where it did not amount to a technical setoff, die statutory 
rules of 1873®^ adopted the American code term “counterclaim.” 
This term has been carried forward into the existing practice 
under the Rules of 1883,®^ with distinction continuing to be made, 
as in a number of American jurisdictions,®® between setoff and 
counterclaim.®^ As a result of the statute and Rules any cross- 
demand is now available by way of one or the other. The only 
limitation upon the counterclaim is the power of the court to 
exclude it, if its presence would interfere with the proper disposi- 
tion of the plaintiff’s demand. Hence, 

“If the defendant has any valid cause of action, legal or equitable, 
against the plaintiff, there is no necessity for him now to bring a cross- 
action, unless his counterclaim be of such a nature that it cannot be 
conveniently tried by the same tribunal or at the same time as the 
plaintiff’s claim.”*® 

As in the case of joinder of causes of action, the latitude allowed 
by the English Rules and by afew of our own jurisdictions seems 
much more in consonance with a sound procedural polity than 
the close regulation characteristic of most of the American codes. 
Some proceedings will always be kept outside the ordinary rules 
in the one regard and the other as are, e. g., matrimonial causes 
in England; but for causes in general, any initial restriction upon 
the admissibility of counter-demands may well be dispensed with. 
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given, as under the English system, the power of the court to 
exclude on tire ground of inconvenience,*’®’ And indications are 
that such will be the general direction of future legislation in 
America.®° 

4. Pleading 

Object of pleading reform in England and America has been 
the achievement of a system emancipated, on the one hand, 
from the artificialities of the common law and, on tlie odier, from 
the prolixity of chancery. The Hilary Rules of 1834 sought im- 
provement of the common-law system by a depuration of its basis, 
but this, in the main, led only to enhanced difficulty in its work- 
ings. And while certain fragmentary advances were made by the 
earlier legislation in this country, and more decided progress was 
effected by the English Common Law Procedure Act of 1852 and 
the Chancery Practice Amendment Act of the same year, it is to 
the New York Code of 1848, for America, and the Rules under the 
Judicature Acts of 1873 and 1875, for England, that we must look 
as establishing the prevailing types of present-day pleading. 

Under the American code system, the plaintiff’s cause of action 
and demand for relief are stated in the pleading known generally 
as the “complaint” and in some jurisdictions as the “petition.” 
Provision is made for a “demurrer,” but this is limited to attack 
upon faults of substance particularly designated in the statute. 
Factual defenses are stated in an “answer.” If the answer contains 
new matter, a “reply” is called for by most of the codes ; in others 
the interposition of a reply depends upon leave of court; and in a 
few the pleadings stop with the answer. As a rule, any permissible 
counterclaim is stated in the answer, in which case a “reply to 
counterclaim” is usually in order. Defenses to the jurisdiction or 
in abatement, not available on motion or demurrer, are generally 
to be combined in the single answer with defenses on the merits, 
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but in a few jurisdictions their presentation is either required or 
permitted to be by way of preliminary answer.®^ 

In England, the plaintiff sets forth his cause of action and claim 
for relief in a “statement of claim.”"^ The defendant, on his part, 
interposes a “defense” or “counterclaim” or “defense and counter- 
claim” as the case may be. The succeeding step, if ia order, is a 
“reply.” Originally, under the Rules, tliis might be delivered with- 
out leave of court; later, in general, leave was required; and now, 
since 1933, the requirement is again omitted.®^ The reply, how- 
ever, does not necessarily close the pleadings; it is open to the 
parties by leave of court to plead further, but occasion for so do- 
ing seldom arises. In 1883 the demurrer ceased to obtain; instead, 
the point of law is raised in the answering pleading. But where 
the legal insufficiency of the statement of claim or other pleading 
is so “plain and obvious” as to admit of no hesitation in recogniz- 
ing it, a motion to strike out the pleading will be entertained,®** 
Again, it is expressly provided that “no plea or defense shall be 
pleaded in abatement.” Accordingly, such objections as were 
formerly the subject of dilatory pleas are now advanced by mo- 
tion or by what is in effect a motion, though this may take the 
form of a summons to set aside service, to strike out parties, to 
stay proceedings, and the like.®® 

The two systems concur in exacting directness and brevity of 
allegation. By the usual American code provision the facts are to 
be stated “in ordinary and concise language without repetition”; 
by the English Rules, “every pleading shall contain, and contain 
only, a statement in a summary form of the facts on which the 
party pleading relies for his claim or defense.”®® They concur also 
in requiring the allegation of facts as distinguished from evidence 
and as distinguished from legal conclusions. Under the English 
Rules, with the permission to make affirmative allegations in the 
alternative, the use of the old method of plural counts for the 



CIVIL PROCEDURE 237 

variant statement of the same substantive cause of action hascom- 
pletely disappeared; to a considerable extent, however, it lingers 
under tlie American codes. Here alternative allegation in this 
regard is far from being everywhere admitted to recognized 
standing.®' So far as concerns the interaction of the pleadings, 
both systems follow tire Germanic principle of die common law 
that whatever is not denied stands admitted. Thus both accept 
generally the common-law rule prescribing advance by way of 
traverse or by way of confession and avoidance, but in neither is 
there any sharp application of die rule, or resultingly, any insist- 
ence upon the definitive production, by the pleadings themselves, 
of literally formulated issues such as characterized the common- 
law system. The issues are there, but except in simple cases, their 
exact formulation, just as in the old chancery pleading, usually 
demands some interpretative activity on the part of the court. 

For the purpose of ensuring good faith in the allegations, most 
of the codes have had resort to sworn pleadings; in some die re- 
quirement is a general one, in Others — ^and this is the more usual 
rule — ^it is applied as a measure of par ty election : if either chooses 
to verify his own pleading then each subsequent pleading must 
be verified.®® No requirement of die hind obtains in England; 
there, however, a check upon unfounded denial exists in the 
power of the court to compel payment by the offending party of 
the extra costs thus occasioned.®® The American rule is of doubt- 
ful efficacy. For one thing, it tends to reduce the oath to a mere 
matter of convention and to favor the unscrupulous litigant at 
die expense of his conscientious opponent; furthermore, it offers 
an unnecessary obstacle to die presentation of inconsistent de- 
fenses, for which, by die consensus of enlightened opinion, oppor- 
tunity should always be afforded. The English rule, on its part, is 
hard to operate, since its application involves in each case a par- 
ticular inquiry into the matter of the extra expense arising from 
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the denial. But its mere presence has a salutary influence and, on 
the whole, it is much to be preferred to the other. 

The fact has often been emphasized that the judges upon 
whom devolved the early administration of the New York Code 
were generally unsympatlietic to its innovations and construed 
its provisions so narrowly as to prevent it from fully accomplish- 
ing the objects at which it was aimed. Illustrative of this unre- 
ceptive temper is the story related of the judge in a New York 
rural county, before whom, soon after the taking effect of the 
code, there came on for hearing a demurrer to a complaint, based 
on the objection that the plaintiff had failed to state a cause of 
action. The question turned on the meaning of the complaint’s 
allegations. At that time the relative code provision, after requir- 
ing the facts to be stated concisely, contained the additional 
words: “and in such a manner as to enable a person of common 
understanding to know what is intended.’”'™ After listening to 
counsel and carefully reading the complaint, the judge handed it 
to his bailiff. “John,” he commanded, “read over this complaint!” 
The bailiff silently read the pleading. “John,” pursued the judge, 
“do you understand it?” “Yes, your Honor,” replied the bailiff. 
“Very well,” said the judge, “I don’t understand it, but John does. 
The demurrer will be overruled.” Certain it is that the code pro- 
cedure entered upon its career in an atmosphere of unfriendli- 
ness, and the result was a crystallization of pleading doctrine that 
not only perpetuated certain of the old evils, but also developed 
technical difficulties unknown to the former regime. And while 
a later generation of judges, not thus biased by their training, has 
done much by way of correction, the system is still marked to a 
certain extent by the imprint of its early vicissitudes. 

Detail we must forego, but it is safe to say that, although die 
statutes themselves are in some degree to blame, the standard set 
by these inauspicious beginnings largely explains why die Ameri- 
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can codes have not succeeded as w ell as the English Rules in reduc- 
ing pleading to that purely ancillai'y position which it ought to 
occupy in the procedural scheme. There is commonly too strong 
an insistence upon exactness of statement m die allegation of 
cause of action and defense and, as before suggested, too rigid an 
application of the rule against variance between allegation and 
proof. The test of prejudice worked to the opponent of die party 
at fault is too apt to be overridden by considerations of the regu- 
larity of the record. Amendments, to be sure, are liberally al- 
lowed, but save in a few jurisdictions, the power to amend the 
pleadings stops with the trial court.”' Where this is the case it is 
still possible for a judgment to be reversed by an appellate court 
because of a fault in the pleadings alone, without regard to the 
evidence or to the question of prejudice vd non to the opposite 
party. The English system, in contrast, has virtually attained the 
position that a fault in pleading, however substantial, will not be 
permitted to affect the result if it has produced no actual injury. 
This is accomplished in part by the power of amending available 
at all stages of the proceeding, but in greater degree by the differ- 
ence in judicial attitude of which in an earlier place we have had 
occasion to speak. In comparison with the American event, tiie 
welcome at once extended by the English bench to the new sys- 
tem was as sunlight to shadow, and old prepossessions were not 
allowed to stand in the way of its successful functioning. Hence, 
if a party’s claim or defense is supported by the evidence, he has 
little to fear from slips in his pleadings, for in practical effect 
everything depends on the case made at the trial.'“ It may be a 
question whether this does not go too far in a direction opposite 
to the traditional one : certainly criticisms of the looseness of mod- 
ern English pleading from time to time come to expression.”" But 
for the present at least, this looseness is endured in the interests of 
substantial justice. 
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A characteristic by-product of the more shackled administra- 
tion of the pleadings under the American codes results from the 
circumstance that precisely the same set of facts may give rise to 
different theories of recovery. Thus the statement of the facts qua 
facts or even in conjunction with the prayer for relief, should the 
court be willing to look at the latter for the purpose, will not 
always identify the theory on which the plaintiff is seeking to 
proceed. And yet identification may become necessary for various 
reasons, as, for example, in determining, in respect of the mode 
of trial, whether the action is legal or equitable; in determining, 
in respect of the right to body execution, whether it is in tort or in 
contract; in determining, in respect of the measure of damages, 
which one of several principles, appurtenant at common law to 
different forms of action, is here to find application. In such cases, 
the courts, groping for means of identification, are disposed to 
attach importance to the manner in which the facts are stated, 
with reference to its greater or less approximation to the modes 
of allegation of the old system. From this has arisen the so-called 
“theory of the case” doctrine which confines the plaintiff to the 
identifiable theory for such purposes as those mentioned. And 
while, in the absence of particular exigencies of the kind, it is 
usually considered that the plaintiff is entitled to recover on any 
theory to which the facts alleged, as supported by proof, give rise, 
some jurisdictions there are which confine him to the identifiable 
theory for all purposes of the case.^"^ In effect, the jurisdictions 
last mentioned go on the ground that the defendant, as a general 
matter of pleading, is entitled to notice of the legal theory, as 
well as of the facts, upon which recovery is sought. And, however 
opposed to the not too carefully developed intent of the codes, 
this view is not without a certain justification, for it is often quite 
as important that the defendant be apprised of the one thing as 
of the other, as, indeed, he generally was under the displaced 


CIVIL PROCEDURE 241 

systems o£ pleading. In France, Italy, and Spain the pleadings are 
required to state the legal as well as the factual basis of proceed- 
ing.^°^ In Scodand the same purpose is accomplished by the pleas 
in law of pursuer and defender.’"" It would seem, therefore, tliat 
a useful reform would be here accomplished by requiring the 
pleader, after his statement of facts, to note summarily the legal 
theory or theories upon which he intends to rely, on the analogy 
of the Scottish plea in law, the note to be amendable in substan- 
tially the same way as the statement of facts.’"" The English Rules 
no more than the American codes take the present matter into 
account, but the easier management of the pleadings under these 
Rules has prevented the development of any technical doctrine 
on the subject. 

Commonly in the American jurisdictions the pleadings are 
required to state all the essential elements of cause of action or 
defense. The same is true under the English Rules in principle,’"® 
though hardly in practical effect, since the requirement is not 
applied with anything like the American strictness. Statement of 
these elements sometimes squares with the idea of notice to the 
adversary; sometimes, however, it transcends that idea, as, for 
example, in the plaintiff’s allegation of scienter m the traditional 
case of the biting dog. Accordingly, claim to recognition has been 
advanced on behalf of a new principle, known as that of “notice 
pleading,” under which the pleader need state only such facts as 
are requisite to furnish reasonable notice of the demand or de- 
fense.’"" An application of this principle, adopted by rule of the 
Municipal Court of Chicago in 1909, was in 1915 followed in 
Michigan with respect to the declaration in common-law causes.”" 
And incorporated in the Illinois Civil Practice Act of 1933 is the 
general provision that “no pleading shall be deemed bad in sub- 
stance which shdl contain such information as shall reasonably 
inform the opposite party of the nature of the claim or defense 
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which he is called upon to meet,””' but here, to speak only of its 
relation to the complaint, the principle seems to be neutralized 
by other provisions requiring the statement of a cause of action/” 
As in other procedural fields, so in that of pleading, the later 
American legislation exhibits here and there the influence of the 
English Rules. The most conspicuous and certainly the least use- 
ful of its manifestations is the abolition of the demurrer. This has 
occurred by the Federal Equity Rules of 1912 and in a number of 
the state systems, including those of New York and Illinois.'” The 
English Rules, in discarding the demurrer, require in general the 
point of law to be taken in the answering pleading. Only when 
the questioned pleading discloses “no reasonable cause of action 
or answer” or is frivolous or vexatious, thus only when its legal 
insufficiency is a glaring one, is a motion to strike out in order.”'' 
The motion is, therefore, a very different thing, in point of scope, 
from the old weapon. But the American enactments in the pres- 
ent regard, obedient to the idea that in the interest of economy of 
time and expense a preliminary test of the legal sufficiency should 
be always in order, have proceeded otherwise. Most of them per- 
mit the objections to be taken in the answering pleading, but all 
concur in extending the absolute right to raise all objections of 
the kmd, without distinction, by way usually of motion.”® Hence, 
apart from the matter of objection in the answering pleading, the 
motion is made an outright substitute for demurrer: the change 
is but a change in name. The prevailing liberality of amendment 
has everywhere stripped the term “demurrer” of any sinister sig- 
nificance that it may once have had, and, since a motion to strike 
out, to dismiss, for judgment, or the like may proceed on many 
grounds other than that of the legal insufficiency of the oppo- 
nent’s pleading, the dropping of the term is detrimental to exact- 
ness of procedural terminology and, in consequence, to clarity of 
procedural conception.”® 
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As a final word on the present topic, mention should be made 
of a recent innovation originating in the Rules adopted under the 
New York Civil Practice Act of 1920.”=' This permits the defend- 
ant to advance by motion to dismiss, supported by affidavit, cer- 
tain grounds of defense ordinarily admitting of speedy disposi- 
tion, instead of setting them forth by answer in the usual way. 
Thus embraced (in addition to jurisdictional objections, formerly 
the subject to a certain extent of motion, even though not appar- 
ent on the face of die complaint) are the defenses of lack of pro- 
cedural capacity on the part of the plaintiff, pendency of another 
action, former judgment, statute of limitations, release, statute of 
frauds, and nonaccrual of the cause of action by reason of the 
defendant’s infancy or other disability. Provision is made for 
forming an issue of fact on the affidavit and for preservation of 
the right of jury trial where that obtains. This departure has been 
followed in the Illinois Civil Practice Act of 1933 with certain 
variations, particularly as to the mode of determining the mo- 
tion.^’® The measure, by virtue of the short cut to decision which 
it offers,”® is one calculated, under proper administration, to con- 
tribute markedly to abridgment of litigation in cases coming 
within its purview. 

5. Pre-trid Disclosure 

One of the few blemishes that Blackstone permitted himself to 
impute to the common-law system was its lack of any means of 
discovery.’^” Elicitation of facts from the adversary could be had 
only in equity and, if required in the prosecution or defense of a 
common-law action, entailed a separate equity proceedmg for the 
purpose. And the equity mechanism, due in part to its merger with 
the pleadings, in part to perpetuation of the formal proof rule 
that demanded the testimony of two witnesses or the equivalent 
to overcome the statements of the sworn answer, was without a 
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full quota of efilectiveness. Concession to the courts of the power 
to allow discovery in common-law causes began in the United 
States. Before the appearance of the New York Code of 1848 
various states had adopted measures to this end/^" utilizing as in- 
strumentality either written interrogatories directed by one party 
to the other or an equitable petition or motion for discovery pre- 
sented as a step in the common-law action."^ But with that code 
came signal contribution to the present field. A New York act of 
1847 extent of permitting the parties, in any civil 

proceeding, to examine each other as witnesses at the trial.”^ The 
code laid hold of the idea of oral examination as a complete sub- 
stitute for the traditional chancery method and provided for such 
an examination of one party by the other either before or at the 
trial.'^'* Accordingly, the oral examination in advance of trial, 
usually by means of deposition taken in accordance with ordinary 
deposition practice or pursuant to order of court, has come to be 
the prevailing method of fact-discovery in most of the American 
jurisdictions. In many, however, the written interrogatory, some- 
times annexed to the pleadings, sometimes not, is employed in- 
stead. In particular, the detached written interrogatory is the 
device used under the Federal Equity Rules of 1912. And in some 
jurisdictions the law offers to the litigant a choice of methods, 
while a few, for discovery before trial, have not progressed be- 
yond the old chancery system, albeit in modified form."'"'^ 

For England, apart from the provision, contained in Lord Den- 
man’s Act of 1843,“® making any defendant examinable as a wit- 
ness on behalf of the plamtiflF or any codefendant, initiation of 
reform dates from 1852. The Chancery Practice Amendment 
Act“' of that year effected a decided improvement of the old sys- 
tem by separating the interrogatories from the bill (though not 
the answers to the interrogatories from the answer to the bill) 
and by according to the defendant— who hitherto could have had 
no discovery from the plainfiff except by means of a cross-bill — 
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tile right directly to address interrogatories to tlie plaintiff. In 
1854, by the Common Law Procedure Act of that year,"'’ dis- 
covery was introduced in the common-law system, tlic method 
provided being that of written interrogatories. Under the Judi- 
cature Acts of 1873 and 1875 the same mediod — that of written 
interrogatories and answers wholly dissevered from the plead- 
ings — ^was adopted for the unified procedure and remains the 
method of the present day.*^ 

The conviction is more and more coming to prevail that die 
value of the oral examination as a means of discovery far sur- 
passes that of the written interrogatory.”" In the opportunity for 
extended deliberation in private afforded by the latter lies too 
strong a possibility of concealment or evasion. The contribution 
of the New York Code on the present subject will always rank as 
one of the foremost events of Anglo-American procedural his- 
tory. Its significance is such as to cause one the more to lament 
the patina of technicality with which the measure has since been 
overlaid in the jurisdiction of its origin.”' 

It is to be noted, however, that the importance of fact-discovery 
before trial has been distinctly lessened by the mid-century revo- 
lution in the law of evidence by which the parties are made 
competent witnesses for and against each other in all civil pro- 
ceedings. Since, under this rule, now of universal prevalence in 
the Anglo-American jurisdictions, either party may examine the 
other as a witness at the trial, it is apparent that the need for a 
distinct method of fact-discovery, vital when the opposite party 
could not be called as a witness, has in a considerable degree dis- 
appeared. This explains why, in the American jurisdictions pre- 
serving the old chancery mechanism, its application, after the 
change in the rule of evidence, was largely discontinued, and 
accounts for the fact that a small minority of the states, as well as 
the federal jurisdiction, are still without any special method of 
fact-discovery in common-law causes. 
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Concerning discovery and inspection of documents, the com- 
mon-law system was almost as negative as in the matter of dis- 
covery of facts. As to sealed instruments upon which the claim or 
defense directly rested, there was a right to inspect, for pleading 
purposes, through the institution of profert and oyer. Under cer- 
tain circumstances permission was sometimes given prelimina- 
rily to inspect an unsealed writing upon which the action was 
founded. But as to all other documents in the possession of the 
opposite party, however essential, there was no right at all to see 
them in advance of trial, and, with certain narrow exceptions, no 
right to require their production at the trial.'^^ Resort to equity by 
a separate proceeding in aid of the common-law action or defense 
was thus often required. But this condition, also, has been largely 
corrected. The right to require documentary production at the 
trial is now generally an adequate one, while in a large majority 
of the Anglo-American jurisdictions^^^ provisions exist for discov- 
ery and inspection, before trial, of material documents in all civil 
actions. Notable, in the latter regard, is the method prescribed by 
the English Rules by which, as its central feature, each party may 
be required, upon order of court, to list all documents and papers 
relating to the cause, that are in his possession or under his power, 
distinguishing those which he objects to producing. Accordingly, 
the items of the one sort are open to inspection of the opposite 
party forthwith, while the items of the other sort become simi- 
larly available to him if and when the objections noted are dis- 
allowed.'^'* This method in essence has found entrance into the 
Rules under the Illinois Givh Practice Act of 1933.'““ 

6. The Verdict in Jury Cases 

When we turn to trial by jury, we must note a discordant trait 
in the general picture of progress. For the procedure in most of the 
American jurisdictions, so far as concerns the relation of the court 
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to the jury in the attainment and control of the verdict, exhibits 
changes from the common law which have not been for the bet- 
ter. As a result of the early distrust of the judicial aiitliority, in- 
tensified by the wave of democratization which reached its height 
about the middle of the nineteenth century, die common-law 
power of the judge to charge the jury orally upon both the law 
and the evidence has been suffered to obtain only in the federal 
courts and in a small minority of the state jurisdictions.'*’'^ Else- 
where the judge is restrained from commenting on the evidence. 
In certain of the states he may summarize the evidence for the 
benefit of the jury, but without expressing any opinion as to its 
effect. More usually, however, he is not permitted to go beyond 
charging upon the law, and in a majority of the jurisdictions his 
instructions must be given in writing, either as a matter of course 
or upon request of one of the parties. The evils of the written in- 
struction have been often pointed out. Usually consisting of a 
series of separate hypotheses, elaborated in winding sentences and 
studded with technical expressions, it is seldom fully compre- 
hensible to the ordinary juror, even if he is disposed to apply his 
mind to its confusing contents. The consequence is not only to 
deprive the jury of that direct and plain-spoken guidance which 
is their due, but also to develop a new species of special pleading 
(for so it has been aptly called) fertile in engendering error, to 
which the appellate courts apply none too elastic a yardstick. As 
for the prohibition of judicial comment on tlie evidence, it is 
justly said that this “has done more than any other one thing to 
impair the general efficiency of jury trial as an instrument of 
justice.””’’ Fortunately we may look forward to a day of regene- 
ration ; signs are not lacking of an active movement toward rein- 
stating the present phase of jury trial upon its common-law 
basis.”® : 

The books of the common law teach that verdicts were of two 
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sorts, general and special. The general verdict was that which 
passed upon the several issues produced by the pleadings; the 
special verdict, originating as a means of averting the risk of the 
barbarous attaint, found the facts in specie, as established by the 
evidence, leaving the conclusion of law to the court. This learning 
was accepted implicidy in the American jurisdictions. But the 
English courts, long before the opening of the nineteenth century, 
had been employing various devices for the purpose of keeping a 
proper rein upon the verdict and preventing it from going con- 
trary to law. Thus, there was the practice of entering the verdict 
found for the plaintiff, with leave reserved to the defendant to 
move for the entry of a nonsuit or a verdict in his favor; of enter- 
ing the verdict found for the defendant with leave to the plaintiff 
to move for an opposite verdict; of entering a nonsuit with leave 
reserved to the plaintiff to move for a verdict.'^® The reservation in 
such cases apparently depended upon the consent of counsel, and 
where it contemplated a verdict other than the one found, it pro- 
ceeded also on the theory of at least an implied consent by the 
jury."''® There was also the practice of taking the verdict subject to 
a special case stated by agreement of counsel."''" And, beginning, 
perhaps, about the opening of the century, the reports disclose a 
practice which does not seem to have had the attention of the 
books— the practice, that is to say, of putting special questions to 
the jury and directing a general verdict m accordance with the 
court’s view of the legal etiect of the answers.""'® But, chiefly due 
to the persisting fear of the judge exceeding his province, de- 
vices of the kind had scant attraction for the formative era m 
America. To be noted, however, is the recognition in Penn- 
sylvania, dating from a statute of 1825, of a limited power of mak- 
ing the verdict subject to a reserved question."''^ Mention should 
also be made of the provision incorporated in the New York code 
in 1852, authorizing the attainment of a verdict subject to the opin- 
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ion of the court*'’'* — a provision which has had some following 
elsewhere. Both these statutes in a circumscribed measure per- 
mitted die court to enter, in a proper case, what is now spoken of 
as a judgment non obstante veredicto, dictated not, as in the case 
of the common-law judgment of that name, by die state of the 
pleadings but by the state of the evidence. Further progression in 
the same direction has come in later years. Thus, the Pennsyl- 
-vania rule in its subsequent development*'*® yielded the practice 
allowable under an act of 1905, whereby, after an erroneous re- 
fusal to direct a verdict, the trial court after verdict or the appel- 
late court on review might rectify the error by giving judgment 
for the party in whose favor it would have gone had the verdict 
been directed, instead of by awarding a new trial. Meantime, 
Minnesota, by a statute of 1895, had anticipated this very result. 
Similar legislation has since found place in other states.*"® So far as 
concerns the state jurisdictions, the validity of this practice has 
been accepted, but in the well-known case of Slocum v. Netv 
Yor\ Life Insurance Co.f*^ there being in question the Pennsyl- 
vania statute as applied in the federal court, the Supreme Court of 
the United States held that the entry of judgment pursuant to the 
statute, where the trial court had declined to direct a verdict, was 
violative of the right of jury trial under the Seventh Amendment. 
In a recent case,*"® however, involving the New York practice in 
this regard the court, expressly qualifying parts of its previous 
opinion, has taken the view that where there has been a reserva- 
tion of decision on the motion to direct instead of its outright 
denial no such violation occurs. This decision encourages the 
hope that the unfortunate result in the Slocum case will one day 
be reconsidered m ifoito. 

The special verdict as at common law, though nominally re- 
tained in a number of the American jurisdictions, has generally 
fallen into disuse. Provision is made in various states for what is 
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known as a special verdict, which at least in practice is usually 
composed of answers to questions submitted,"'’® but, except as 
presently to be noted, this retains, as a rule, the infirmity of the 
common-law institution in the requirement that, apart from mat- 
ters admitted in the pleadings, it find every element of fact, dis- 
puted or undisputed, necessary to support the judgment. From 
an early day, however, there appeared the distinctive practice, 
established in most of the New England states by judicial usage 
and elsewhere resting on statute,"^® by which the jury is required 
to answer special interrogatories in connection with its return of 
a general verdict. The special findings thus attained control the 
general verdict in such wise that, if a material inconsistency is 
present, they afford the basis for a judgment contrary to that ver- 
dict. This method finds employment in the greater number of 
the states."” But much more satisfactory in its results than the 
general verdict coupled with special findings is a form of verdict 
of statutory creation which obtains in Wisconsin and Texas, 
known in the former as a “special verdict,” in the latter as a ver- 
dict on “special issues.” Some differences exist between the two, 
but under the relative mode of proceeding in either the court may 
of its own motion, and must at the instance of either party, submit 
specific questions for answer by the jury in lieu of a general ver- 
dict. The principal difficulty arising in the case of the common- 
law special verdict is here obviated by the rule that if the party 
fails to request submission on a particular matter he is taken to 
have waived jury trial as to the matter thus omitted. Accordingly, 
when the court renders judgment on the answers of the jury, any 
such omitted matter is considered to have been decided by the 
court in harmony with the judgment rendered."” By following 
the Wisconsin model this practice also finds place in Michigan."” 

At common law, as we know, the general verdict represented 
the jury’s pronouncement on the formulated issue or issues. If, 
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for example, to an action of debt on a bond the defendant had 
pleaded non est factum, and the jury decided in favor of the 
plaintiff, the verdict when spoken in court may well have been: 
“We find for the plaintiff and assess his damages at such and such 
a sum,” but, when entered of record, it appears as a specific find- 
ing on die issue, viz., “die jurors ... say upon their oath that the 
within mentioned writing obligatory is the deed of the within 
named C. D. as the widiin written A. B. has widiin declared 
against him,” followed by the requisite assessment of damages.’’" 
In case of a plurality of issues the same principle self-evidently 
applied. Thus the general verdict, in addition to its fixation of 
die amount of recovery if the event so required, was always in 
legal effect a finding or series of findings meeting the issue or 
series of issues developed by the pleadings, in the precise terms of 
those issues. Now, though in the reformed pleading die issues are 
seldom formulated in the concrete fashion of die common law, 
they are necessarily extractable from the pleadings and are or 
should be distinctly stated by the court to the jury. If, then, the 
jury is asked to return, instead of a verdict in terms of a general 
finding for one party or the other, a verdict consisting of cate- 
gorical affirmative or negative answers to specific questions 
framed in terms of the issues as drawn by the court from the 
pleadings, along with an answer to a question on the amount of 
recovery should the preceding answers so require, there can be no 
doubt that we have here a general verdict fully corresponding to 
that of the common law. This idea has been laid hold of in North 
Carolina, where, under a provision regulating the drafting of the 
issues “arising upon the pleadings,” it has been put into success- 
ful application as the usual method of taking a verdict, for more 
than half a century.^” The method is one that ought to be open 
everywhere, and without statutory aid, for it entails the utiliza- 
tion of common-law principles that have nowhere been displaced. 
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In tlie present regard, the English procedure of today is much 
freer from apparatus than is commonly the American, The ver- 
dict may be a general one in terms of a general finding for one 
party or the other. But, as often as not, the judgment is based, 
instead, upon the jury’s answers to specific questions put by the 
judge. These are not drafted by counsel but are the judge’s own. 
The circumstance that there may have been some matter not de- 
termined by admission in the pleadings or by the jury’s answers 
cannot affect the judgment, so long as the matter has not been 
actually controverted. An omission of the kind, with us, would 
be harmless under such a statutory practice as that obtaining in 
Wisconsin and Texas. Elsewhere, for the most part, there would 
be applied to the case the traditional principles of the common- 
law special verdict, and the omission, if concerning a material 
though wholly undisputed matter, would be fatal to the judg- 
ment.’®® Certain provisions of the Rules’®’’ contribute to the Eng- 
lish result, but this seems mainly to have been brought about by 
the general attitude of bench and bar since the Judicature Acts in 
looking to the substance rather than to the form. For America, 
however, the more tra mm eled conditions of jury trial make 
hopes for the future dependent upon further acceptance of the 
principle which we have seen turned to account in the statutory 
practice last mentioned. 

7. The Judgment 

Under the old regime there existed an inveterate contrast be- 
tween the judgment at law and the decree in equity. The latter 
was flexible, adjusting itself to the multiform contingencies of 
decision in the particular case; the former, reflecting the limited 
manner of relief afforded by the common-law courts, was always 
“simple and absolute,”’®* always in stereotyped form of affirm- 
ative or negative adjudication. Again, equity was entirely free to 



enter decretal orders from dme to time in the progress of the suit, 
making, if need be, final disposition of part of the cause while re- 
taining the residue for further consideration. The common law, 
on the other hand, although settling various interim matters by 
interlocutory judgment, knew but a single final judgment, re- 
gardless of the number of parties or causes of action involved, and 
this unitary judgment must go in favor of all the plaintifis or 
(tort actions apart) in favor, with slight exception, of all the 
defendants. Moreover, unlike equity, tire common law offered 
no means, within the suit, of determining any controversy aris- 
ing between the defendants. This situation is no longer typical. 
Change in the direction of assimilating the two types of judg- 
ment has necessarily accompanied the advent of concurrent ad- 
ministration of legal and equitable rules; change, too, has come 
in the purely common-law judgment, the better to adapt it to the 
ends of justice. By the original New York Code there was intro- 
duced, for causes in general, the rule hitherto obtaining in chan- 
cery that “judgment may be given for or against one or more of 
several plaintiffs, and for or against one or more of several de- 
fendants, and it may determine the ultimate rights of the parties 
on each side as between themselves.””® This departure, which has 
been followed in most of the American codes, is usually supple- 
mented by the further provision issuing from a New York 
amendment of 1849,'“^° which expressly authorizes the court in 
case of a plurality of defendants to “render judgment against one 
or more of them, leaving the action to proceed against the others, 
whenever a several judgment may be proper.” Such provisions 
naturally operate in correlation with the regulation of joinder of 
causes of action and of parties in the particular jurisdiction. So, 
too, their application is subject to the prevailing substantive-law 
rules as to joint rights and several rights on the one side, and 
joint obligations, joint and several obligations, and several obliga- 


LAW; A CENTURY OF PROGRESS 


254 

tions on the other — a tangled field into which a measure of order 
has been introduced by other statutory provisions governing par- 
ticular aspects of the ensuing problems. Authority to enter a frac- 
tional judgment is variously conceded in cases beyond that, just 
noted, of a pliorality of defendants. In particular, provisions ap- 
pear in many jurisdictions, under which judgment may be given 
for an admitted or uncontested part of the claim without preju- 
dice to a continued prosecution of the suit in respect of the resi- 
due. In general, therefore, the trend in America has been toward 
imparting to the common-law judgment, so far as permitted by 
the nature of the rights involved, that malleability which has al- 
ways been characteristic of the equity decree. 

This, too, has been the direction in England, and the result 
attained differs but litde from that in the most advanced of the 
American jurisdictions. It is provided for the case of plurality of 
parties that, without amendment, judgment may be given “for 
such one or more of the plaintiffs as may be found to be entitled 
to relief, for such relief as he or they may be entitled to,” or 
“against any such one or more of the defendants as may be found 
to be liable, according to their respective liabilities.”^®’ A series of 
provisions exists permitting the rendition of judgment for an 
admitted or undefended part of a claim or, in case of default or 
failure to disclose a right to defend, against one or more of a larger 
number of defendants, the right being reserved to the plaintiff to 
prosecute his action to further judgment for the residue of his 
claim or against the remaining defendants.’®^ In the case of coun- 
terclaims, moreover, the court often exercises the power to render 
separate judgments on the original and cross-demands.’®'’ A con- 
troversy between codefendants, as one in respect of contribution 
or indemnity, may find adjudication in the principal judgment’®^ 
but would seem regularly to be the subject of a separate judg- 
ment.’®^ In general, however, the wider latitude of joinder of 
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causes of actions and of parties than is usually allowed in the 
American jurisdictions permits the single judgment to have a 
correspondingly wider scope. But, as witli us, the plasticity of the 
judgment is necessarily held in check by considerations relating 
to the severability of the demand. And, to a greater exten t dian is 
commonly true in America, the technical common-law rule as to 
joint liability here preserves an influence. For, in the case of a 
joint contractual obligation, under some circumstances, and in 
the case of a joint tort liability generally, the taking of judgment 
against one of a plurality of defendants is still held to release the 
others on the traditional theory of merger.’^ 

At common law the courts were accustomed to deal summarily 
with certain cases of so-called “sham pleas,” setting such a plea 
aside on affidavit of its untruth and awarding judgment peremp- 
torily to the plaintiff, as for want of a plea.'®’’ 'With its root in this 
usage there originated in America the practice of requiring the 
defendant, usually in actions on contract and after affidavit of 
claim on the part of the plaintiff, to interpose with his plea an 
affidavit of merits as a condition of his right to defend. This prac- 
tice — one early instance of which was owed to an agreement of 
the Philadelphia bar in 1795'®* and another to a New York rule of 
court adopted in 1808'®® — found acceptance in various jurisdic- 
tions and, since in the absence of the affidavit the plaintiff was 
entitled to judgment forthwith, proved a useful means of cutting 
off groundless defenses. A factor operating against its general 
acceptance, however, was the appearance of the code provision for 
verification of the pleadings. In England, by a statute of 1855,''° a 
measure similar to the American one was applied to the narrow 
field of actions upon bills of exchange and promissory notes— but 
with improvements, including the necessity imposed upon the 
defendant of obtaining leave to defend, which might be subjected 
to terms. It was left, however, to the English Rules under the 
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Judicature Acts, in their provisions concerning summary judg- 
ment, to carry the institution to a maximum of advantage in fore- 
closing unfounded steps of defense. Under the practice thus estab- 
lished, the plaintiff who has caused his writ to carry a special 
indorsement"^^ or to be accompanied by a statement of claim may 
submit an affidavit verifying his cause of action and stating his 
belief that there is no defense to the action except as to the amount 
of damages claimed, if any, and apply for judgment. An order 
for judgment in appropriate form will follow unless the defend- 
ant is able to satisfy the court “that he has a good defense to the 
action on the merits or shall disclose such facts as may be deemed 
sufficient to entitle him to defend the action generally The de- 
fendant may discharge this burden by affidavit or the court may 
allow him to be examined on oath."’’'^ Discretionary power exists 
to permit a reply affidavit from the plaintiff."'"' Decision of any 
triable issue appearing is not here in order :"’’® that is, the province 
of the trial : but the defendant’s showing must go particularly into 
the facts so that the court can determine whether or not the pre- 
scribed test has been met. Leave to defend may be granted with or 
without terms as the case may warrant."’^ This mode of proceed- 
ing, under recent amendments to the rules, is now applicable to 
all actions of a common-law nature, except those for defamation, 
malicious prosecution, false imprisonment, seduction, or breach 
of promise of marriage, and actions where fraud is alleged by the 
plaintiff. In addition, it is available in actions to recover a liqui- 
dated sum due on a trust, as also, with some variation, in suits for 
specific performance."" The effectiveness of the English institu- 
tion of summary judgment has not failed of appreciation in this 
country. Provisions distinctly reflecting its influence have been 
adopted in a number of jurisdictions, including New Jersey, New 
York, Coimecticut, Michigan, and Illinois. But in none of the 
states named does the institution have such a wide province of 
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application as has of late been accorded it in England, though the 
Connecticut and New York provisions differently extend to cer- 
tain cases not embraced in the English Rules/'* In Wisconsin, 
however, is to be noted a further advance. Here a summary judg- 
ment provision of 1931, similarly reflecting the transatlantic influ- 
ence, has recently been revised by Supreme Court rule so that, 
finding application in a category of cases very close to that of the 
New York practice, its benefit, within tliis category, is not con- 
fined to the side of the plaintiff : upon an analogous showing of 
lack of merits in the action, it permits summary judgment in 
favor of the defendant.''® 

A development finally to be noted is the declaratory judgment. 
Basically this represents an extension of the field of actions, in- 
volving, as it does, the definite recognition of a purely declara- 
tory action, /. <?., one looking to a declaration of rights without die 
concomitant award of resultant relief, but in current usage the 
accent is placed upon the product of the action rather than upon 
the action itself. Of Roman-law lineage, but borrowed direcdy 
from the law of Scodand, this institution was domesticated in 
England by legislation beginning in 1850'®° and eventuating in a 
provision of the Rules of 1883 under which the court was em- 
powered to “make binding declarations of right whether any con- 
sequential relief is or could be claimed, or not.”’®' The audiority 
so conferred, it is to be noted, was not without certain precedent 
in the older law, for the equitable jurisdiction, as in the construc- 
tion of trust instruments, had long been disclosing fragmentary 
instances of what in substance was its exercise.'®" But anything like 
a general power of the kind had now, for the first time, come to 
be conceded. The provision referred to remains in force, as sup- 
plemented by rules adopted in 1893 and 1933'®® allowing applica- 
tion for the declaration in certain cases to be made by the expe- 
dited procedure of originating summons. 
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America at the outset was slow to grasp the significance of the 
remedial increment thus established, but, thanks especially to the 
writings of Professors Borchard and Sunderland, there has lat- 
terly ensued a reception of the institution comparable, in rapid- 
ity and extent, to that which, in the middle of the last century, 
attended the march of the New York Code of Procedure. From 
1919 to 1934, according to Professor Borchard’s treatise, the de- 
claratory judgment had become naturalized in thirty-one states 
as well as in Hawaii, the Philippines, and Porto Rico, nineteen of 
these jurisdictions having taken for model the Uniform Declara- 
tory Judgments Act proposed in 1922 by the National Conference 
of Commissioners on Uniform State Laws.’'®'' And, by an act 
of June 1934, Congress implanted it in the federal system."®® 
Throughout the legislation in question the declaratory power is 
a general one, except for its restriction in Florida and Massachu- 
setts to the construction of written instruments"®® and its inap- 
plicability, under the federal statute, as amended in 1935, to 
questions of federal taxation. From this remarkable record of 
intensified progress it is fair to assume that the day is not far dis- 
tant when the institution, with its “enormous and far-reaching 
possibilities in preventive relief-prevention not merely of threat- 
ened wrongs but prevention of uncertainty and misunderstand- 
ing in the assertion of rights,”"®’’ will have become an integral 
part of the remedial system in every American jurisdiction. 

8. Additamenta 

Such are the more salient of the changes that have transformed 
the old regime into the new. But those noted have been accom- 
panied by a myriad of others: no department of procedure has 
remained untouched. Thus the rules relating to initial process 
and its service have been variously recast: service by a private 
person instead of by the sheriff or other oflScer is sufficiently com- 
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mon in the American jurisdictions and is now standard in Eng- 
land; constructive service has become definitely regulated and, 
due especially to constitutional considerations governing the in- 
dividual state in its relation to the citizens of sister states, has in 
America undergone a particular development with pardciilar 
limitations; older methods of avoiding submission to tlie juris- 
diction in challenging sufficiency of service have in general given 
way to the use of the qualified appearance, known usually in 
America as the special appearance and in England as the condi- 
tional appearance or appearance under protest. The procedure of 
judgment by default has been everywhere simplified, and the 
common-law assessment of damages by a sheriff’s jury, under a 
writ of inquiry directed to that officer, has been laid aside, in al- 
most all the American jurisdictions, in favor of assessment by the 
court or by a jury under the court’s direction, though it remains a 
distinctly available mode of proceeding under the English Rules. 
The bill of particulars, which first appeared in the late eighteenth- 
century practice of English common-law courts, as a means of 
reducing the generality of the common counts in the actions of 
assumpsit and debt has been pursuing an ever widened career of 
usefulness, and in most jurisdictions today, under different ex- 
ternals'®® and varying regulations, particulars are freely grantable 
in every sort of action. Signally affected has been the law of par- 
ties to actions. Extensive changes in this field necessarily have 
resulted from the fact alone of the fusion of law and equity but 
have occurred in many other respects as regards the role of plain- 
tiffs and defendants: something of this we have already seen in 
connection with the joinder of causes of action. The right of third 
parties to intervene in the cause for the protection of their inter- 
ests, known neither to the common law nor (except perhaps in 
germ) to the classic equity practice, has come to be definitely rec- 
ognized within varying limits. And the idea immanent in the 
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long obsolete voucher to warranty of the old real actions and its 
Germanic forerunners has been revived and generalized in a new 
guise under the third-party procedure of the English Rules, and 
to some extent in this country,'^ by provisions enabling the de- 
fendant to bring into the cause a third person liable over to him 
in respect of the plaintifFs claim and thus to obtain his eventual 
relief against the third person without the necessity of resorting 
to a separate action. 

Nowhere does the traditional method of taking evidence in 
chancery, in its classic form, preserve a footing. Subject to the 
power of the court to direct reference to a master, referee, or 
similar officer, viva voce testimony in open court is now the rule 
for equitable as well as legal matters. Exceptionally, a few of the 
American states"®” that maintain the divided jurisdiction require 
testimony in chancery causes to come by way of deposition, but 
here the deposition is usually the product of oral examination and 
cross-examination before the delegated officer. 

Nonexistent at common law, the right to waive trial by jury is 
now conceded in all quarters. In America there has developed on 
a slender common-law basis the generally obtaining practice, 
tmknown in modern England, which permits the parties to 
examine the prospective jurors on their voir dire as a basis for 
challenge. That the practice has merits when properly restricted 
cannot be gainsaid, but too often the court is not permitted a 
sufficiently firm hand over its bounds to prevent it from unneces- 
sarily protracting the trial. In a small number of the American 
jurisdictions the jury may consist of less than the common-law 
twelve, while in a considerably larger circle the old requirement of 
unanimity in the verdict has been replaced by that of a designated 
: majority. Apart from the case of an issue under a dilatory plea 
. and with slight exception for certain cases of severance in de- 
- f enses, common-law trial by jury was a trial of the cause en bloc. 
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Union of legal and equitable issues has inevitably operated in 
modification of that feature. Independently of tlxis, moreover, 
there is encountered in the modern law a wide variety of provi- 
sions for the separate trial, differently conditioned, of particular 
issues. 

The procedure of execution has come in for its share of atten- 
tion, and equitable aid in enforcement of money judgments has 
been facilitated by means provided for examination of tlie judg- 
ment debtor in the judgment-cause itself, as under the supple- 
mentary proceedings of the American codes and the analogous 
practice in England. As for appellate procedure the changes here 
have been legion, producing highly diversified systems in differ- 
ent jurisdictions. Notable in this province is the merger of the 
common-law writ of error and the chancery appeal, attendant 
upon the fused procedure in the United States; notable also the 
elision of the separate motion for new trial by the appeal to the 
Court of Appeal under the English Rules. 

CONCLUSION 

A Continental j urist of today, observing the civil procedure of tlie 
Anglo-American jurisdictions, would find the contrast to his own 
system decidedly less pronounced than that which was encoun- 
tered by his predecessor of a century ago. For in the amalgamation 
of law and equity, the broadened opportunity for inclusion of a 
plurality of controversies in the same suit, the constantly expand- 
ing practice of dispensing with jury trial, the extension of pre-trial 
disclosure to every class of proceeding, the welcome accorded to 
the declaratory action, and, slow as the process has been in die 
United States, the lessening of emphasis upon allegation as such, 
the development has been wholly in the direction of the pro- 
cedural ideas commonly obtaining on the Continent.'®^ So, too, 
the tendency exhibited in latter-day enactment to repose a higher 
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measure of discretionary power in the court and to limit party 
control over both the content and progress of the cause is in keep- 
ing with the trend of modern Continental legislation as particu- 
larly exemplified in the Austrian Code of 1895.'®" But nowhere else 
does the directive authority”'^ thus embraced come to such out- 
standing manifestation as in that flexible adjustment of the pro- 
cedure to the cause afforded by the English practice of summons 
for directions, under which the court (usually through the mas- 
ter) determines for the individual case what interlocutory pro- 
ceedings shall be had and, subject to the governing limitations, 
what shall be the mode of trial. 

Scrutiny of the events of procedural reform in the period under 
survey makes it apparent that most of the important changes have 
had their inception in America, but that the same ideas which 
they involved have been applied in England, where usually 
(though not always, as witness the matter of fact-discovery) they 
have been carried to a higher degree of efiBcacy. No one has yet 
undertaken to ascertain with precision the limits of the influence 
which American pioneering has here projected across the At- 
lantic, but if and when such a study is made it is botmd to reveal 
an indebtedness of significant volume. On the other hand, the 
influence which, in turn, the English reforms, especially of late 
years, have exercised upon the American is suflSciently plain and 
conspicuously acknowledged. In any event, recollection of the 
fact that we were first in the field should render us less disposed 
than we have been for some time past to depend upon English 
initiative. 

While an intrinsic comparison of the English procedural mech- 
anism of today with the best type of our own will, for the most 
part, result in favor of the former, it is less in the mechanism itself 
than in the extrinsic factors bearing upon its successful function- 
ing that the English system exhibits its particular virtue. For one 
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thing, the mechanism has its setting in that unified judicial sys- 
tem represented by the Supreme Court o£ Judicature; to say notii- 
ing of its other merits, this tends immensely to simplify the 
processes of appeal. Again, administration of the mechanism is 
through the medium of a comparatively small, highly trained 
group of practising barristers, centralized in London, sympatheti- 
cally cooperating with the court and setting a pattern for tlie 
conduct of causes in lesser jurisdictions; easy to see is the propi- 
tiousness of such an ambient for development of a concentration 
upon substance which frowns upon the purely formalistic. Eng- 
land, moreover, has to reckon with no such handicap as is pre- 
sented by the system, so widely obtaining in America, of a pop- 
ularly elected judiciary— -a system which, as applied to the trial 
courts of metropolitan commtmities, is demonstrating in an ever 
increasing degree its impotence to furnish, except occasionally, 
judges of a high standard of learning and ability. 

Thus in America as between the administrative circiimjacen- 
cies of the procedure and the procedural machinery itself, it is the 
former that call more loudly for melioration. And this call is 
gradually being heeded. The movement toward unification of 
judicial systems, to be sure, does not progress with any great ra- 
pidity, but its activity is unabated and the minor successes that it 
has achieved hold out strong encouragement for the future. Better 
methods of choosing judges than that of popular election are 
coming more and more into a renewal of favor: the recent consti- 
tutional amendment on this point in California introduces an 
experiment which will be worth watching. The steady advance 
in the standards of professional qualifications cannot but result 
in a bar more conscious of its true function, less inclined to the 
mere sterilities of procedural disputation. And to know that these 
same sterilities are more and more meeting judicial discounte- 
nance one need only compare, in almost any of the jurisdictions. 
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the reported decisions of today with those of a quarter of a cen- 
tury ago. By way of offset, moreover, to the English advantages is 
the reassuring circumstance that litigation in the United States is 
not calculated to impose upon the litigant any such financial bur- 
den as in England. For there, due in part to the double-branched 
legal profession, in part to the dictates of tradition, litigation in 
other than the inferior courts is highly expensive, so expensive at 
times as to amount virtually to a denial of justice."'®'* 

As to the procedure itself, it is apparent that much remains to 
be done before the less advanced of the American jurisdictions are 
brought abreast of those that stand in the foremost rank. But for 
' the latter, as well, the need of further improvement is continually 
being disclosed. In England, too, this need is experienced. There, 
especially under the promptings of the London Chamber of 
Commerce, various changes have lately been effected and others 
are on the way.'®^ As the history of procedure in the past has been 
the history of procedural reform, so it will always be in the future. 
The process of reform is an endless one, seeking as it does to adapt 
the system to the mutations of social demand. And today the proc- 
ess finds itself facilitated by the increasing tendency toward its 
exercise by rules of coixrt. Notable is the recent assertion of rule- 
making power independent of legislative delegation on the part 
of the Supreme Courts of Colorado'®® and Illinois.”"' But tlie prog- 
ress already made has been vast and revolutionary : contrast of the 
new regime with the old is eloquent of pride-inspiring achieve- 
ment. With all its shortcomings the new regime has brought us 
appreciably closer to the unembarrassed search for the truth in 
civil litigation. The day is perhaps not yet, but is not far distant 
when one can unreservedly say of its efforts (to borrow the words 
of the old book from which we drew in opening) that they did 
“verie willingly roote up the thornie grove of cavils and sophis- 
ticall wrangelinges, which had mingled themselves with good 
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and reasonable exceptions, and scouring the streame of such 
weedes and sedges, they have nowe made a snioothe and more 
easie passage for J ustice 


NOTES 

^ Fulbecke, a Parallele or Conference of the Civile ' Law, th,e Canon Law 
AND THE Common Law of this Realms of England (i6oi) 75. 

^ See Guilhiermoz, De la per sistance du caractere oral dans la procedure civile jnm^aise 
(1889) 13 Nouvelle revue historique de droit fran^ais et etranger 40. 

3 “The English forum sometimes treats the study of the civil law with levity, but may 
its disciples be permitted to say that it never was despised but by those who were ignorant 
of it.” I Browne, A Compendious View of the Civil Law and of the Law of the 
Admiralty (2d ed. 1802) Preface, at v. 

4 Sir Thomas Smith, De Republica Anglorum (Alston ed. 1906) Lib. 2, c. 13, 

pp. 74-75, 

5 First Report of the Commissioners on the Court of Chancery (1852) quoted 
in Francis, The New Common Law Procedure (1854) 250-251. 

^2 Rey, Des institutions judiciaires de l’Angleterre compar^es avec celles 
DE LA France, etc. (1826) 19. 

7 See Langdell’s fine account of the contrast of remedy between law and equity in 
A Brief Survey of Equity Jurisdiction (2d ed. 1908) 19 ff , 

^ 8 Coke 66b (1608). 

9 Hayes, Crogate’s Case; A Dialogue in ye Shades on Special Pleading Reform 
(1853) as reprinted in 9 Holdsworth, A History of English Law (1926) Appendix, 
430- 

4 Geo. II, c. 26. 

Co. Litt. 303 b. 

g Qeo. IV, c. 15; 3 & 4 Will. IV, c. 42. 

^3 See 2 Rey, op. cit. supra note 6, at 188. 

^4 See Millar, The Formative Principles of Civil Procedure (1923) 18 III. L. Rev. 
104 ff ., 150 f ., 156 and as reprinted in Engelmann-Millar, History of Con- 
tinental Civil Procedure (1927) 49 62 f ., 68 

^5 The full quotation in Birrell, Changes in Equity Procedure and Principles ,, A Cen- 
tury of Law Reform (1901) c. 6, p. 182. 

^^ 3 Wils. 73, 95, 117. 

47 Odgers, Changes in Procedure and the Law of Evidence, A Century of Law 
Reform (1901) c, 7, p. 223. 

^8 Bowen, In the Reign of Queen Victoria: A Survey of Fifty Years of Progress 
( 1887), as extracted in i Select Essays in Anglo-American Legal History (i 9®7) 
526; Odgers, op. Hr, note 17, at 223. 

The observation is that of Spence, author of The Equitable Jurisdiction or the 
Court of Chancery, quoted by Bowen, op. cit . supra note 18, at 529 of the Select 
Essays reprint. 


266 


LAW: A CENTURY OF PROGRESS 


^0 “Nobody who has read the two folio volumes I have already referred to [report of 
evidence taken by the Chancery Commission of 1824], nobody who has read Parkes’ 
History of the Court of Chancery, can deny the essential truth of Jarndyce v. farndyce'* 
Birrell, op. cit. supra note 18, at 192-193. 

See Reinsch, The English Common haw in the American Colonies, i Select Essays, 
op. cit. supra note 18, at 367-415. 

=22 Courts of Chancery in the American Colonies (1884) 18 Am. L. Rev. 

226-255, reprinted in 2 Select Essays, op. cit. supra note 1 8, at 779-809; Gager, Equity, 
Two Centuries Growth of American Law (1901) c, 6, p. 130 j!^. 

23/^. at 136-138. 

^4 Fisher, The Administration of Equity through Common Law Forms in Pennsyl- 
vania (1895) I L. Q. Rev. 455-465, reprinted in 2 Select Essays, op. cit. supra note 18, 
at 810-823; First Report of the Commissioners on Practice and Pleadings of New 
York (1848) 72-73. 

^3 See T. U. P. Charlt. (1824) Pref. p. iv; Ex parte Grimball, id. at 153, 155 (1808); 
Hargreaves v. Lewis, 3 Ga. 162, 168 (1847); Nell v. Snowden, 5 Ga. i, 4 (1848). 
^^^Marbury and Crawford, Dig. (1802) 292; Prince, Dig. (1822) 205. 

Dissenting opinion of Benning, J., in Bishop v. Sanford, 15 Ga. i, 22 (1854). 

^®Ray v. Dennis, 5 Ga. 357, 363 (1848); McLaren v. Birdsong, 24 Ga. 265, 269 
(1858). 

Millar, Th'ee American Ventures in Summary Civil Procedure (1928) 38 Yale 
L. J. 193, 213 ff. 

30 /</. at 204 
3 ^ Id. at 199-202. 

3 ^ “An Act to authorize and compel discoveries in courts of law in certain cases.’’ 
Feb. 16, 1828, Mississippi Laws 1824-1838 (1838) 162-163. 

33 Merrill v. Everett, 38 Conn. 40 (1871). 

34 An account of the New York and Massachusetts development in this regard appears 
in the case last cited. 

35 2 Will. IV, c. 39. 

363 & 4 Will. IV, c. 42. 

373 &4Will.IV,c.94. 

32 15 & 16 ViCT. C- 76; 17 & 18 ViCT. C. 125; 23 & 24 ViCT. C. 126. 

39 15 & 16 ViCT. c. 86. 

4 ® 36 & 37 ViCT. c. 66; 38 & 39 ViCT. c. 77. 

4 ^ “An Act to simplify and abridge the Practice, Pleadings and Proceedings of the 
Courts of this State,” April 12, 1848, New York Laws 1848, c. 379, pp. 497-565. It was 
designated as the “Code of Procedure” by supplemental act. Id. c. 380, § i, p. 566. An ac- 
count of its preparation will be found in Hepburn, Historical Development of Code 

Pleading (1897) 80 

42 For tlie history of the code movement, see id., particularly cc. 4, 5. 

43 See I Story, Commentaries on Equity Jurisprudence (14th ed. by Lyon, 1918) 
§105#. 

44 Butte, Early Development of Law and Equity in Texas (1917) 26 Yale L. J. 699; 
Townes, Pleading in the District and County Courts of Texas (2d ed. 1913) 86, 90. 
The constitution of 1 845 of the Texan Republic declared against the separation. 

45 § 62 (Code OF 1849, § 69). 



CIVIL PROCEDURE 267 

93 (Code OF 1849, § III, 113). 

Statutory references in Clark, Handbook of tke Law of Code Pleading (1928)' 
46 n. 24, 96 n. 17. 

§ 24. 

§ 25. This provision was followed in tlie Connecticut reform of 1879, Conn, GF.>f. 
Stat. (1930) § 543 ^* Maitlands’s minimization of its importance [Equity, also tiii; 
Forms of Action (1909) 16-17] is in harmony with his view of no conflict faetwcrn 
equity and law. On this point, see the extracts in i Cook, Cases and other AuTHiORiTits 
on Equity (2d ed. 1932) 96 

so Home Insurance Co. v. Atchison T. & S. F. R. R. Co., 19 Colo. 46, s ?, 34 Pac. 
281,284(1893). 

s’^ [1931] I K. B. 148, 151. 

5 2 234 N. Y. 457, 138 N. E. 406 (1923). 

5 3 7 App. Cas. 235, 239 (1882). 

S 4 Ball, The New Procedure Rules 1932 Annotated and Explained (1932) 16. 
This right was restricted by the New Procedure Rules of 1932 [Millar, Th *''Ne(e/ Pro- 
cedure'' of the English Rules (1932) 27 III. L. Rev. 367] and now since 1933, under 
the Administration of Justice (Miscellaneous Provisions) Act of that year (23 & 24 
Geo. V, c. 36), obtains only when there is in issue a charge of fraud or a claim in respect 
of libel, slander, malicious prosecution, false imprisonment, seduction, or breach of 
promise of marriage, and not then if the court is of opinion tliat the trial will require 
"any prolonged examination of documents or accounts or any scientific or local investi- 
gation which cannot conveniently be made with a jury.” 

ss See Ball, Burnand, Watmough, Clark and Hills, Annual Practice (1935) 599, 

sS Statutory and other references in Clark, op. du supra note 47, at 21 n, 66, 56 
n. 51, 62 n, 72. Under its existing law Arizona exhibits, for equitable issues, the paradox 
of a mandatory advisory verdict. Arizona Rev. Code (Struckrneyer, 1928) § 3829*, 
Light V. Chandler, 33 Ariz. 101, 261 Pac. 969 (1928); Rundle v. Winters, 38 Ariz. 239, 
298 Pac. 929 (1931). 

57 Bliss, Code Pleading (3d. ed. by Johnson, 1894) 8; Clark, op, at. supra note 47, 
at 47: see statutory references in note 25 to page cited. 

Mines Royal Societies v. Magnay, 10 Exch. 489, 156 Eng. Rep. 531 (1854); Wodc- 
house V. Farebrother, 5 El. & Bl. 277, 1 19 Eng. Rep. 485 (1853), 

59 Statutes and decisions cited in Gwyn, Actions, 1 C. J. 1053-1053, 

260 U. S. 235, 43 Sup. Ct 118 (1922), 

55 Sup. Ct., p. xxxix. 

May 9, 1935, 55 Sup. Ct., p. xxv. [Since the present article was written, there has 
been published on the part of the advisory committee appointed by the order of June 3, 
i935» a Preliminary Draft of Rules of Civil Procedure for the District Courts 
of the United States and the Supreme Court of the District of Columbia, (May 
1936), in which provision is made for "one form of action and one mode of procedure” 
(Rule 2) with union of legal and equitable claims as well as of legal and equitable 
defenses (Rule 12 [b]).] 

^3 Code of i 848, § 143 ; Code of 1849; § 167; New York Laws, 1 852, c. 392 » P* ^ 55 * 

As to Iowa, Kansas, Wisconsin, and Michigan, Blume, A Rational Theory for the 
Joinder of Causes of etc. (1927) 26 Mich. L. Rev. 26-30^ Clark, op. cit. supra 

note 47, at 300. 



LAW: A CENTURY OF PROGRESS 


268 

Chevalier v. Rusk, Dallam, 61 1 (Tex. 1844); Clegg v. Varnell, 18 Tex. 294 
(1857); Hudmon v. Foster, 231 S. W. 346 (Tex. Com. App. 1921). 

§ 41, 

67 38 & 39 VicT. c. 77, First Schedule, Ord. XVII. 

Smurthwaite v. Hannay, [1894] A. C. 494; Sadler v. Great Western Ry. Co., 
[1896] A. C. 450. 

g,, Thomas v. Moore, [1918] i K. B. 555. 

70 The provisions of Rule 4, Ord. XVI, remain as originally adopted in the Rules of 
1875, where they appeared as Rule 3, Ord. XVI. The part relevant in the present con- 
nection is: “All persons may be joined as defendants against whom the right to any 
relief is alleged to exist, whether jointly, severail)^ or in the alternative.” 

g., Universities of Oxford and Cambridge v. Gill, [1899] i Ch. 55; Payne v. 
British Time Recorder Co., [1921] 2 K. B. i. 

7* Statutory references in Clark, op. cit. supra note 47, at 255 n. 80, 271 n. 158. 

73 For New York, see Ader v. Blau, 241 N. Y. 7, 148 N. E. 771 (1925), L. 1935, 
c. 339 amd'g C.P.A. as to § 258; for New Jersey, Supreme Court Rules 21, 21 1 (b) 
in T Sheen, New Jersey Law Practice (2d ed. 1931) §§ 521, 71 1, pp. 384, 513 [see 
Clevenger, Practice Manual of New York (1935) C.P.A. p. 186, note to § 258]; 
Clark, op cit. supra note 47, at 255 n. 80; for California, ibid., and cf. Code Civ. Proc. 
§ 427, 

74 §§24, 25, 43 (i), 44. 

75 Millar, The Joinder of Actions in Continental Civil Procedure (1933) 28 III. L. 
Rev. 203. 

7® New, that is to say, in the sense of a standard term. The commissioners who re- 
ported the revised Iowa Code of i860 refer to use of the term in 1717 in Brown, Cases 
IN Parliament, 587. Iowa Revision of i 860, note to § 2889, pp. 524-525. 

77 New York Laws 1852, c. 392, p. 654, amd’g § 150, Code of 1849. 

7SBlume, supra note 64, at 49; Clark, op. cit. supra note 47, at 439-441, 444-445, 

79 § 1740. 

®oDig. Ark. Stat. (Crawford & Moses, 1921) § 1195. 

Clark, op. cit. supra note 47, at 445-446; Blume, supra note 64, at 49, The 
Arkansas statute, in case of a plurality of plaintiffs or defendants or both, does not 
require, for the counterclaim, the same identity of party relation with the original de- 
mand as is here prescribed by the Iowa law. Clark, he cit. supra. 

3S, 44 (i)* 

®^§24 (3)* 

Judicature Act OF 1873, 36 & 37 VicT. c. 66, Schedule, Rule 20. 

85 Ord. XIX, rr. 2, 3. 

8^ See Clark, op. cit. supra note 47, at 445. 

87 “The framers of the Judicature Act probably intended that the existing set-off 
should merge in the new counterclaim. They nowhere stated what the distinction w^as 
between the two; still less did they suggest that it was to be preserved. It has, however, 
been found necessary to maintain it. This is perhaps unfortunate, but it was difficult to 
avoid it,” Odgers, Principles of Pleading and Practice (nth ed. 1934) 238. 

88 Id. at 239. 

89 Cj. Blume, supra note 64, at 59. 

See Clark, op. note 47, at 440. 


CIVIL PROCEDURE 269 

Id* at 138 ff*, 410-412,, 479 ff* As to dilatory defenses see also Illinois Civ. Peact. 
Act 1933, §§ 43 (3), 50 (4). 

In a large class of cases the statement of claim may come by way of special indorse - 
ment of the writ of summons (Ord. Ill, r. 6 ), Moreover, it is entirely possible that the 
master will direct the cause to proceed without pleadings. Odgers, op* di* supra note 87, 
at 49, 70. 

93 Rules of 1875, 38 & 39 VicT. c. 77, First Schedule, Ord. XXIV, r. i ; present Ord. 
XXIII, r. I, and note in Annual Practice 1935, 418, 

94 Annual Practice 1935, note to Ord. XXV, r. i, p. 422. The words "plain and 
obvious” come from Hubbuck v. Wilkinson, [1899] i Q. B. 90, 91, there cited. 

95 Ord. XXI, r. 20 and notes in Annual Practice 1935, pp. 389, 2379; Ord. Xil, r. 30 

96 Ord. XIX, r. 4, 

97 The situation as of 1928 is described in Clark, op. cit. supra note 47, at 172. 

98 For details see id. at 142-146. 

99 Ord. XXI, r. 9. Provisions of the kind have latterly found entrance into American 
legislation: see Connecticut Gen. Stat. 1930, § 5514; New Jersey Supreme Court 
Rules, Rule 33, in i Sheen, op. cit. supra note 73, at § 533, p. 402; Michigan Couet 
Rules 1933 (Searl ed.) Rule 17, § 10; Illinois Civ. Pract. Act 1933, § 41. 

100 Code of 1848, § 120; Code of 1849, § 142. 

See Clark, op. cit. supra note 47, at 512. 

^ 9 ^ Millar, Pleading under the Illinois Civil Practice Act (1933) 28 III. L. Rev, 461, 
469, citing Fifoot, English Law and its Background (1932) 161-163. In Kelly v. 
Metropolitan Ry Co., [1895] i Q- B. 944, 946, Lord Esher, M. R., after referring to the 
old rule, which permitted a passenger injured by negligence of a carrier, to sue either in 
contract or in tort, significantly says: “At the present time a plaintiff may frame hh 
claim in either way, but he is not bound by the pleadings, and if he puts his claim on 
one ground and proves it on another he is not now embarrassed by any rules as to 
departure.” 

^95 See Clydesdale Bank v. Paton, [1896] A. C. 381, and other cases cited in Keig- 
wiN, Cases in Code Pleading (1926) 497 n. 3; Lord Parker in Banbury v. Bank of 
Montreal, [1918] A. C. 626, 709-710. 

’^94 See Clark, op. cit. supra note 47, at 176-177. 

^9S Citations in Millar, Civil Pleading in Scotland (1932) Mich. L. Rev. 741, 
^96/^ at 562 ff., 577 736, 74G~742- 

^97 See Tentative Proposals for Changes in Civil Procedure and Practice, 
formulated by the Committee on Law Reform of the Association of the Bar of 
the City of New York (June, 1931) 14; Dayton, A Program of Legal Reform in the 
United States 16 The Consensus, no.3, p. 21; Millaa:, Multiplying Bdmrd Long- 

field--— Unitary Demands and Plural Counts (1932^) J- Millar, 

supra note 102, Sit 467 ff. 

*98 xhe requirement of Ord. XIX, r. 4, to the effect that the pleading shall state the 
material facts upon which the party relies is obviously to be construed in the light of the 

forms which the Rules themselves prescribe in Appendices C, D, and E, 

^99 Whittier, Notice Pleading (1918) 31 Harv. L. Rev. 501, and other articles cited in 
Clark, op. cit. supra note 47, at 29. 

^^9 Sunderland, The Michigan Judicature Act of rprj (191^) 4 Mich. L. Rev. 553 > 
Isaacs, Logic v. Common Sense in Pleading (1918) 16 Mich. L* Rev. 589. See also 
Michigan Court Rules 1933 (Searl ed.) Rule 19. 


LAW: A CENTURY OF PROGRESS 


270 

”^§ 42 (2). 

Millar, supra note 102, at 461 -ff. 

Statutory references in Clark, op. cit. supra note 47, at 371. Add Illinois Civ. 
Pract. Act 1933 j §§ 34» 453 48 (4)* 

Ord. XXV, r. 4; see also supra note 94. 

In Pennsylvania a preliminary affidavit of defense, commonly known as a “stat- 
utory demurrer,” takes the place of the usual motion. 12 Pa. Stat. Ann. (Purdon, 1931) 
§§ 3853 47I3 and notes. 

The situation accordingly has brought into use the expression “motion addressed 
to the pleadings,” but this besides being clumsy is itself lacking in definitiveness, for a 
motion addressed to a pleading is not always on the ground of insufficiency, as, e. g., 
where it challenges an irregularity in filing. 

York Rules of Civil Practice, §§ 107, 108, Clevenger, op. ch. supra 
note 73, §§ 107-108, III, of R. C. P. 



The underlying idea, according to the court in First Nat. Bank v. Am, Surety Co., 
239 App. Div. 282, 284, 267 N. Y. Supp. 565, 567 (1933), is that “altliough the com- 
plaint states a cause of action, defendant has such a perfect defense thereto that he ought 
not to be put to the trouble and expense of a trial.” 

130 2 Bl. Comm. *382. 

Ante p. 216. 

^^^ijii-gj-j-Qgatories: e. g., Virginia, Act of April 16, 1831, Va. Laws 1830-31, c. ii, 
§ 68, p. 65; petition: g., Mississippi, Act of February 16, 1828, Miss. Laws 1824-38, 
162-163. Professor Sunderland, Scope and Method of Discovery before Trial (1933) 
42 Yale L. J. 869, has noted the Connecticut statute of 1836 providing for such dis- 
covery on motion. (Pub. Stat. Laws i 836-1837, c. 3.) 

Laws of New York 1 847, c. 462, pp. 630-631 ; First Report, op. cit. supra note 24, 
at 244-245. 
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6 & 7 VicT. c. 85, § I. 
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17 & 18 VicT. c. 125, § 51. 

Rules of 1873: 36 & 37 ViCT. c. 66, Schedule, Rule 25; present Ord. XXXI, rr. 

T-II. 

^30 Seg e. g., Sunderland, supra note 122, at 875-876. This conviction is not confined 
to the Anglo-American jurisdictions: see 2 Glasson & Tissier, Traitj^ theorique et 
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137 5 WiGMORE, op. cit. supra note 132, § 2551. 

^38/^. Supp. (1923--1934) § 255ifl!^ where the indicia are noted. 
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^47 228 U. S. 364, 33 Sup. Ct. 523 (1912). 
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^Ssord.LIVA. 
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*^7 Sunderland, A Modern Evolution in Remedial Rights — The Declaratory Judgment 
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For the case in America, see Cohen, Impleader: Enforcement of Defendants* Rights 
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190 j Whitehead, Equity Practice, State and Federal (1915) § 344, p. 569 n. 33. 
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191 Millar, Some Comparative Aspects of CM Pleading under the An^o- American 
and Continental Systems (1926) 12 A. B. A. J. 407. 
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^^^Kolkman v. People, 89 Colo. 8, 300 Pac. 575 (1931). 

^97 People V. Callopy, 358 111 . ii, 192 N. E. 634 (1934). 

* 9 ^ Fulbeck-E, op. cit. supra note i, at 75. 


THE COURTS AND THE DISPATCH 
OF JUDICIAL BUSINESS 

GEORGE W. WICKERSHAM 

T H E rapid growth of population in the United States during 
the last half century has put a great strain upon all the organs 
of our governments, national, state, and local. To meet the prob- 
lems thus arising, many changes have been made in the executive 
and legislative departments. The last to receive much attention is 
the judiciary. Our forefathers brought to America a system of 
local courts and judges for the disposition of petty offenses or of 
controversies over small amounts, and superior courts, held by 
individual judges, with plenary jurisdiction over important 
causes, with provisions for review of their decisions by the court 
in banc, or by a court of appeals. Under this system, the indi- 
vidual judge himself controlled the disposition of the business 
which came before him, although from time to time the legisla- 
ture enacted laws giving preference to one class of cases over an- 
other, or prescribed rules of procedure which more or less regu- 
lated or controlled the business of the court. The theory of speedy 
justice always was asserted as an ideal in England and in the 
Colonies. It was well expressed in that provision in the Constitu- 
tion of Massachusetts, which declares that, 

“Every subject of the commonwealth ought to find a certain remedy, 
by having recourse to the laws, for all injuries or wrongs which he may 
receive in his person, property, or character. He ought to obtain right 
and justice freely, and without being obliged to purchase it; com- 
pletely, and without any denial; promptly, and without delay; con- 
formably to the laws.”' 

George W. Wickersham (deceased) was formerly Attorney-General of the United 
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But as the population of England grew, the ideals of speedy and 
inexpensive justice largely were lost sight of. The administration 
of civil justice became complicated by the growth and develop- 
ment of the jurisdiction of the Court of Chancery; and while, as 
early as 1848, the legislatures of American states were abolishing 
the distinction between the two systems of law and chancery, or 
equity, and adopting codes of civil procedure, by which a simpli- 
fied pleading was established, based on the blending of the two, 
it was not until 1873 that the British Parliament, in the epoch- 
making Judicature Act of that year, introduced a sweeping re- 
form in die organization of the courts and in the procedure by 
which civil justice should be adm in istered. 

This great enactment followed upon the report of a royal com- 
mission, created in 1869 for the purpose of inquiring into the 
operation and effect of the existing chancery, common-law, ad- 
miralty, and criminal courts in England. The first report of that 
commission struck at the evils arising from the separation of 
jurisdiction at law and in chancery, and recommended the con- 
solidation of all the superior courts of law and equity, together 
with die courts of probate, divorce, and admiralty, into one court, 
to be called “Her Majesty’s Supreme Court,” in which should be 
vested all the jurisdiction that then was exercisable by each and 
all the courts so consolidated. It was proposed that the Supreme 
Court should sit in divisions, with a Court of Appeal over each 
and all of such divisions. 

The second report of the same commission, made in 1872, dealt 
with the county courts, which it recommended should be reor- 
ganized and become constituent parts or branches of the Supreme 
Court, with a uniform procedure— all distinction between com- 
mon law, admiralty, and equity cases being abolished. “The prac- 
tical question to be solved,” ran the report, in language which is 
as apposite to the problem in America today as it was then to the 
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English situation, “is, how the judicial and administrative force 
of the Courts may be best disposed so as to do the largest quantity 
of work in the simplest, most expeditious and most efficient 
manner ” 

The Judicature Act of 1873* provided for the fusion of proce- 
dure at law and in equity and the establishment of an improved 
system of administering justice, civil and criminaL It created a 
Supreme Court of Judicature, into which were consolidated the 
High Court of Chancery, the Court of Queen’s Bench, the Court 
of Common Pleas at Westminster, the Court of Exchequer, the 
High Court of Admiralty, the Court of Probate, the Court for 
Divorce and Matrimonial Causes, and the London Court of Bank- 
ruptcy. The Supreme Court of Judicature now consists of two 
permanent divisions: His Majesty’s High Court of Justice and 
His Majesty’s Court of Appeal.® The act of Parliament at present 
in force is known as the “Supreme Court of Judicature (Con- 
solidation) Act, 1925.” 

The original jurisdiction of the High Court is general, extends 
to all causes of action, and is unlimited in amount. All causes and 
matters brought to the court are distributed among the divisions 
and judges, as directed by rules of court and statutory provisions, 
but the lord chancellor is empowered, by order made with the 
concurrence of the presidents of the divisions concerned, to redis- 
tribute business among the divisions. These divisions are: die 
Chancery Division, the Kang’s Bench Division, the Probate, the 
Divorce, and the Admiralty Divisions. 

The appellate jurisdiction is vested in His Majesty’s Court of 
Appeal, which has jurisdiction to review both the law and the 
facts.'* 

As the result of a series of enactments by Parliament, running 
from 1846 to 1924, a number of districts have been established, in 
each of which a county court is held. The lord chancellor, by 
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I' order, may alter the number and boundaries of the districts and 

I the place of holding any court. He may order the consolidation of 

i one or more districts, or the division of any district. He may di- 

I rect that there shall be two judges for one district, each with the 

I powersof a single judge, and he has power to redistribute districts 

I among the judges. The power of appointing county-court judges 

is in the hands of the lord chancellor. Their number must not ex- 
I ceed sixty. Generally speaking, the county court has jurisdiction 

[ to entertain all personal actions, whether arising out of contract 

f or tort, where the debt demanded or damage claimed is not more 

than one hundred pounds. Actions commenced in the High 
i Court of Justice may be transferred by that Court to the county 

court, when the amount in dispute does not exceed one hundred 
I pounds.' After January i, 1934, appeals from judgments of a 

; county court lie directly to the Court of Appeal. 

I A Council of the Judges of the Supreme Court is required to 

j assemble at least once in every year, to consider the operation of 

: the applicable acts of Parliament and the rules of court and the 

working of the offices of the Supreme Court, and to inquire into 
any defects which may appear to exist in the procedure or admin- 
istration of law in the High Court, or Court of Appeal, or in any 
inferior court from which an appeal lies thereto. The Council 
must report annually on what amendments and additions it 
! thinks expedient for the better administration of justice. The 

j power to make rules to regulate the practice and procedure of the 

( Supreme Court is now vested in a rule committee composed of 

certain judges, two barristers, and two practising solicitors. 

The Court of Appeal, as at present constituted, is composed of 
five judges. The High Court of Justice embraces, besides the lord 
high chancellor and the lord chief justice of England, who are 
also ex-officio judges of the Court of Appeal, twenty-six justices. 
There are fifty-six judges of the county court. Therefore, for all of 
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England and Wales, with a population of little less than forty 
million, according to the census of 1931, there were only about 
ninety-two judges of the supreme and county courts, while in the 
state of New York alone, with a population of less than thirteen 
million, according to the 1930 census, there are one hundred and 
twenty-seven judges of the Supreme Court, not to speak of judges 
of the inferior and the city courts and county courts. In the City 
of New York, with a population of a litde less than seven mil- 
lions— -including the suburbs, nearly eight millions— there are 
fifty-eight justices of the Supreme Court; twenty-one of the City 
Court; eight in the county courts of Bronx, Kings, and Rich- 
mond; besides nine of the Court of General Sessions (tlie princi- 
pal criminal court) ; sixteen judges of the Court of Special Ses- 
sions (minor court of criminal jurisdiction); six judges of the 
Court of Domestic Relations, and sixty-three judges of the Mu- 
nicipal Court, having jurisdiction in limited amounts. 

Until recently, complaints of congestion in the courts, with 
resulting delay in the administration of justice, to a large degree 
have been met by increasing the number of the judges, not by 
reorganizing the business of the courts. 

In England, the judges of the superior courts, selected from 
among the successful barristers, are appointed by the king on the 
recommendation of the responsible ministers. They hold office 
during good behavior, receive salaries of about twenty-five thou- 
sand dollars per annum, and if they retire because of age or in- 
firmity are entitled to an adequate pension. The system estab- 
lished by the laws referred to is flexible. The entire judicial force 
is so organized that its members may readily be moved from 
one field to another as the exigencies of current husiness may re- 
quire. Rules and orders may easily be modified to meet current 
requirements, and while, as the report of Lord Haldane’s Com- 
mittee on the Machinery of Government (1918) shows, the bur- 
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den put upon the lord chancellor as the commander-in-chief of 
the entire judicial army is very great, yet, in the practical working 
of the system, the number of judges mentioned, with the aid of 
certain standing masters, referees, and other subjudicial officers, 
is able to attend to all the judicial business of England and to 
keep reasonably abreast of its work. 

That die English people are not yet wholly satisfied with these 
accomplishments is shown by die complaints in the London 
Chamber of Commerce, which resulted in the appointment by 
that body of a committee that made a study and report on the 
cost of English civil justice. After thorough consideration of that 
report by the lord chancellor, by the Law Society, representing 
the solicitors, and by the General Council of the Bar, representing 
the barristers, to which the lord chancellor referred the report for 
consideration, a set of revised rules of the Supreme Court (new 
Procedure), 1932, was adopted, which carried out many of the 
recommendations of the Chamber of Commerce.^ 

In the report of a committee appointed by Lord High Chancel- 
lor Haldane, in 1918, to inquire into the responsibilities of the 
various departments of the central executive government and to 
advise in what manner the exercise and distribution by the gov- 
ernment of its functions should be improved, attention was called 
to the fact “that an English judge is in a singularly independent 
position, uncontrolled and to a large extent uncontrollable, and 
only removable from his office by an exceptional procedure which 
has never been resorted to in modern times.” 

Very different is the status of die American judge in most of 
the states of the Union. Except in a few of the older states, such as 
Massachusetts, New Hampshire, Maine, Connecticut, New Jer- 
sey, and Mississippi, judges of the superior courts of record are 
nominated in direct primaries, chosen by popular vote, have a 
tenure of office of from six to ten years, and, in some states, are 
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subject to recall by popular vote. As a rule, their salaries are very 
moderate, six thousand dollars per annum being a rather high 
average. Moreover, while, as the Supreme Court of the United 
States has said, 

“ ‘Trial by jury,’ in the primary and usual sense of the term at the 
common law and in the American constitutions, is not merely a trial 
by a jury of twelve men before an officer vested with authority to cause 
them to be summoned and impaneled, to administer oaths to them and 
to the constable in charge, and to enter judgment and issue execution 
on their verdict; but it is a trial by a jury of twelve men in the presence 
and under the superintendence of a judge empowered to instruct them 
on the law and to advise them on the facts, and (except on acquittal 
of a criminal charge) to set aside their verdict, if, in his opinion, it is 
against the law or the evidence.” ’’ 

in many of the states the judge, whether by constitution or by 
legislation, has been reduced to the position of moderator, ruling 
only on requests by coimsel, and deprived of the power to control 
the conduct of a trial or to express opinions. 

As the population in the United States has increased, especially 
in the larger communities, the results of this system have become 
apparent. Congested calendars, great delay in reaching trial, de- 
lays in appeals, multiplicity of appeals, and resulting extravagant 
cost of obtaining justice have increasingly vexed and hindered 
suitors in American courts. 

Herbert Harley, in his Foreword to W. F. Willoughby’s admi- 
rable book on Principles of Judicial Administration, s,z^s’. 

“All through the last century the courts were relatively expert and 
responsible. . . . They are still incalculably more responsible and expert 
than legislatures, their most obvious defect being inability to operate 
with reasonable promptness. But in fifteen years executive departments 
have been reorganized in the more populous states, tending toward 
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responsibility, and enabling them to compete with the courts for sover- 
eign power. . . . The courts have been smothered with litigation, in 
both trial and appellate branches. Delay has begotten delay, for con- 
gested dockets are an open invitation to every rascal to defy his credit- 
ors and entrench himselE for several years behind judicial process 
and procedure.” 

Mr. Willoughby himself, in his Preface, written only six or 
seven years ago, observes: 

“Though constituting the primary function of government, there 
is probably no single thing that our governments do with less efficiency 
and economy than the administration of the law.” 

A commission appointed by the governor of the state of New 
York to investigate the Municipal Court of the City of New York, 
in February 1924, reported; 

“The business of this court is transacted by forty-eight justices in 
twenty-five independent court houses, scattered throughout the five 
boroughs. It is a loose association of forty-eight Justices of the Peace 
and their clerks and attendants. It represents an unsuccessful effort 
to merge forty-eight Justices of the Peace into a metropolitan court. 
The result is that it possesses the vices of both and the virtue of 
neither.”^ 

As lately as August 1934, a judge of the Superior Court of Los 
Angeles County, California, wrote in the Journal of the Ameri- 
can Judicature Society: 

“We have fifty judges, each a king in his own right, no one under the 
authority or direction of another, no one under the leadership or guid- 
ance of another, each enjoying an autonomy that privileges him to de- 
termine his own working hours, his own manner of working, his 
own policies, his own period of vacation, his own efforts (if any) to 
improve the quality of his work, and, of course, his own rulings.” ^ 
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In November 1921, Benjamin N. Cardozo, then an associate 
judge of the Court of Appeals of the State of New York, de- 
livered an address before the Association of the Bar of the City of 
New York^° in which he defdy turned the responsibility of the 
judiciary for the above described condition to the courts by 
saying: 

“The courts are not helped as they could and ought to be in the 
adaptation of law to justice. The reason they are not helped is because 
there is no one whose business it is to give warning that help is needed,” 
Today, he said, “courts and legislature work in separation and aloof- 
ness. The penalty is paid both in the wasted effort of production and 
in the lowered quality of the product.” 

The task of mediation between legislatures and courts, he 
maintained, was that of a ministry of justice. The duty must be 
cast on some man, or group of men, “to watch the law in action, 
observe the manner of its functioning, and report the changes 
needed when function is deranged.” 

The thought was not new. Judge Cardozo said; Dean Pound 
had expressed the same idea four or five years previously. But 
Judge Cardozo gave precision to the conception. A single com- 
mittee, he urged, must be organized as a ministry of justice. It 
was to do for law what the Rockefeller Institute for Medical Re- 
search is doing for medicine. Such a ministry should be made up 
of representatives of the faculties of law or political science of in- 
stitutes of learning, and of the bench and the bar. It would not 
only observe for itself the workings of the law as administered 
day by day, 

“it would enlighten itself constantly through all available sources of 
guidance and instruction; ... through study of the law reviews, the 
journals of social science, the publications of the learned generally; 
and through investigation of remedies and methods in other juris- 
dictions, foreign and domestic.” 
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In the end, the ministry would make recommendations, of 
which the public would be informed. The bar and others inter- 
ested would debate them. The legislature might reject tliem. 

“But at least the lines of communication will be open. The long silence 
will be broken. The spaces between the planets will at last be bridged.” 

Never did suggestion from bench or bar fall upon more fertile 
field than did this epoch-making address. As Judge Cardozo said, 
inclosing: 

“The time is ripe for betterment. . . . The law has ‘its epochs of ebb 
and flow.’ One of the flood seasons is upon us.” 

In 1919, the Legislature of Massachusetts had created a Judi- 
cature Commission to investigate and report upon all phases of 
the judicial system of the state. This Commission made a partial 
report in 1920 and a final report in 1921. Pursuant to its recom- 
mendations, by a law taking effect April 12, 1924, tlie legislature 
provided for the creation of a judicial council, composed of five 
judges and fomr lawyers, “to make a continuous study of the or- 
ganization, procedure and practice of the courts.” 

This council was directed to report annually to the governor 
upon the work of the various branches of the judicial system. It 
was also charged to submit from time to time for the considera- 
tion of the justices of the various courts, such suggestions in re- 
gard to rules of practice and procedure as it might deem advisable. 

Pending consideration of these matters in Massachusetts, the 
state of Ohio, on April 28, 1923,“ passed (over the governor’s 
veto) an act providing for a judicial council in that state. This 
enactment was the first tangible fruit of Judge Gardozo’s recom- 
mendation. That law provided for a judicial council of nine 
members, 

“for the continuous study of the organization, rules, and methods of 
procedure and practice of the judicial system of the State of Ohio, the 
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work accomplished and the results produced by that system and its 
various parts.” 

The council was to be composed of the chief justice and two 
associate justices of the state Supreme Court; the chief justice of 
the Court of Appeals of the state; one Common Pleas judge; one 
municipal judge; and three practising lawyers, to be appointed 
by the governor. It was required to report biennially to the legis- 
lature on the work of the various branches of the judicial system, 
with its recommendations for modification of existing conditions. 
It was also authorized to submit, from time to time, such sugges- 
tions with relation to rules and practice and procedure as it 
might deem advisable for the consideration of the judges of the 
various courts. 

Other states rapidly followed with similar legislation. Up to 
February 1935, twenty-seven states had created judicial councils, 
but in two of them (Oregon and North Carolina) the laws cre- 
ating the councils were afterwards repealed.” 

In his work on Principles of Judicial Administration, Mr. 
Willoughby has a chapter on “Judicial Councils,” which gives 
an excellent summary description of the powers and duties de- 
volved upon each of those bodies in some twelve or thirteen of 
the states. 

The members of the different judicial councils have shown a 
commendable appreciation of the fact that they all have many 
problems in common. In 1929, 1930, and 1931, representatives 
of the various councils met in the National Conference of Judi- 
cial Councils and discussed their function, problems, and pro- 
posed solutions. Judge Harry A. Hollzer, chairman of the 
National Conference during its first two years, said at the Con- 
ference of 1931 : 

“While it is true that the various judicial councils differ more or less 
with respect to the composition of their membership, and although a 
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few have more powers or a larger jurisdiction of usefulness than others, 
it is equally clear that the basic or primary functions of all judicial 
councils are the same. 

“Every Council is a fact finding body. 

“Each is charged with the responsibility to survey the condition of 
business in the several courts within its respective jurisdiction. 

“Each is expected to present such recommendations as may seem in 
the interest of simplification, expedition, efficiency and economy, in 
the operation of the courts. 

“Each is intended to conduct a continuous study of the judicial 
system in operation, to gather the facts pertinent to the same, and to 
recommend the changes designed to effect improvement — ^all to the 
end that the administration of justice shall be improved.” 

The Judicial Council of New Jersey, in its first report, dated 
December 15, 1930, expressed the opinion that every litigant 
is entitled: (i) to a prompt and efficient trial of his case, (2) at 
reasonable cost, (3) to be represented by competent attorneys, 
(4) before impartial, experienced and competent judges, (5) 
with the privilege of a review of the trial court’s determination 
by an appellate tribunal, composed of similar judges, who will 
render a final decision within three to four months of the time 
the appeal is initiated. 

In its second report, they recommend laws to give 

“the power to mobilize the judicial ‘man power’ of the law courts in 
whatever part of the State to the Chief Justice as the ‘Genera? of the 
judicial forces on the law side, as he shall think necessary to expedite 
the administration of justice.” 

The immediate evil resulting from the lack of effective organ- 
ization of the courts, especially in the large cities of the country, 
is the great delay in reaching cases for trial after issue joined. 
This enables unscrupulous debtors to delay settlement of claims 
against them for months, and even years. 
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Delay in the administration of justice, in many cases, amounts 
to denial of justice. Even before the organization, or the full 
operation, of judicial councils, the bench and bar began to grap- 
ple with the problem of congested calendars and delayed justice, 
Homer G, Powell, chief justice of the Court of Common Pleas 
of Cleveland, Ohio, in an address before the representatives of the 
National Conference of Judicial Councils, at its annual meeting 
in September 1931,*'* gave a succinct account of the plan, which 
had been adopted in that court, of putting the calendar of causes 
in the charge of one official charged with the duty to keep the 
judges constantly supphed with cases, so that the old delays of 
calendar calling, which wasted so much of the trial court’s time 
and that of jurors, counsel, parties, and witnesses, was brought 
to an end. This so-called Cleveland Plan has been more or less 
adopted in a number of other cities, with very satisfactory 
results. 

In the spring of 1924, the president of the Association of the 
Bar of the City of New York appointed a committee to investi- 
gate the causes of existing calendar congestion and of delays in 
the administration of civil and criminal justice in the First Ju- 
dicial District (counties of New York and the Bronx), and to 
study the ways and means by which such congestion and delays 
might be avoided. Upon the recommendation of that committee, 
the Appellate Division of the Supreme Court in the First Depart- 
ment appointed a committee of lawyers and judges, which made 
a very thorough study of the conditions then existing in the 
courts and submitted three reports, during the continuance of 
its activities, in which it made a series of recommendations that 
were in part carried out by the Court and in part by the legisla- 
ture, thus accomphshing a number of reforms that have greatly 
reduced the congested condition of the court calendars. 

The committee’s first report thus described the condition of 
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the pending judicial business in the Supreme Court, the City 
Court, and the Municipal Court in the First District: 

There were pending in die three courts, just before the Janu- 
ary 1927 call, 

“in the Supreme Court of New York County 29,446 cases triable by 
jury; and a case could not ordinarily be reached for trial for 22 months 
after it was at issue. There were pending in the Supreme Court for 
Bronx County 9,562 cases triable by a jury, and a case could not be 
reached for trial for 24 months after it was at issue. There were pending 
in the City Court, of New York County, about 18,000 cases triable by 
jury, the delay in reaching a case for trial being 16 months. At the same 
time, there were pending in the Municipal Courts 59,086 cases triable 
by jury, and, as stated above, a case could not be reached for trial in 
crowded districts for a year and a half,” 

The committee further reported (in 1927) that a large propor- 
tion of the cases placed on the trial calendar are not disposed of 
by inquest or jury trial. 

“Taking the year 1924,” they said, “for example, as showing the 
recent trend, it appears that in that year, out of 15,923 cases disposed of, 
12,147, or over 76 per cent were disposed of without trial by discon- 
tinuance, abatement, reference or otherwise. In the years 1919 to 1923, 
inclusive, the cases disposed of without a jury trial varied between 70 
and 75 per cent, except in 1923, when it rose to 80 per cent of the cases 
which disappeared from the calendar.” 

“The presence of these cases on the general calendar,” the Commit- 
tee observed, “undoubtedly caused uncertainty and delay in reaching 
those of later issue which were awaiting an opportunity for trial.” 

Excellent as were the measures taken by the Court on the 
recommendation of the Appellate Division’s committee, it was 
apparent that only a legislative commission could deal adequately 
with the conditions revealed in the committee’s reports. At the 
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session of 1931, therefore, a commission was created by act of 
legislature, “to investigate and collect facts, relating to the present 
administration of justice in the state, and to present recommenda- 
tions for its improvement.’”^ 

This commission, in its report to the legislatyre dated January 
25, 1934,^® reported that the major criticism of justice in the state 
of New York, that it is slow, was well founded and understated 
rather than overdrawn, 

“and that there is unwarranted delay in nearly every court of the State 
and in nearly every section of the State. In some courts and in some 
counties the delay amounts to a positive denial of justice.” 

The commission expressed the opinion that great improvement 
in the administrative practices of the courts might be effected by 
the courts themselves. It was of opinion that the principal solu- 
tion of the problem did not lie in changes in trial procedure, 
but on the administrative side. They condemned the existing 
system of assigning justices of the Supreme Court to work outside 
the districts in which they are elected, only on their own personal 
consent. Such assignment, they xirged, 

“should be made as a part of a state-wide system of handling die per- 
sonnel of the court, with the primary object of using it to its maximum 
capacity for relieving delay, and as a part of this process, so coordinat- 
ing the work of the court in the counties where such work is light as to 
make it possible to release the judges for work in counties where work 
is congested.” 

“We find,” the commission further said, “that the present facilities 
of the Supreme Court are probably sufScient and the number of judges 
of the court adequate to render prompt service, provided modern ad- 
ministrative control prevails and the court is administered as far as 
possible as a state-wide organization and the cases now in arrears are 
removed. 
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“In many States the administrative control of courts, w'ith a jurisdic- 
tion comparable to that of our Supreme Court, is in the hands of the 
Chief Justice. This plan is not used in New York, and it is doubtful if 
it be applicable here, but we know of no court of importance, except 
the Supreme Court of this State, that has no administrative head.”*’’ 

Asa result of its consideration of this problem, the commission 
recommended the creation of a judicial council, which the legis- 
lature almost immediately created.*® It further urged that the 
present system of assigning justices of the Supreme Court to work 
outside the districts in which they are elected, only on their own 
personal consent, as is the practice at present, should be changed, 
and that there should be introduced some system which would 
make the whole judicial force elastic and susceptible of assign- 
ment to places where it was needed. It also recommended that 
provision be made by rule of court, or by legislation if necessary, 
by which the supervision of the administrative work of the 
supreme court in each county or district, as the case might be, 
should be placed in the hands of one justice, chosen because of 
special qualifications for administrative work, and that provision 
be made for him to hold this post for at least one continuous 
court year. 

These reconamendations embody the principles of modern 
judicial organization as it should be adopted in the older and 
more congested communities of the country. The judicial estab- 
lishment can no longer be considered as made up of a large num- 
ber of independent judges. It is an organization of many mem- 
bers, who should be mobilized so as to be distributed in the 
most effective way to meet the demands of the prompt adminis- 
tration of justice. Just how this task shall be performed must 
depend upon circumstances. In some communities, there is an 
administrative judge with power to assign judges to the various 
parts or divisions of the court, as the exigencies of the moment 
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may require. In others, the chief justice, or a committee of judges, 
makes the assignments. All constitutional and statutory provi- 
sions that hamper the courts in carrying out these duties should 
be repealed. The management of the calendars should be placed 
under the control of a judge, or a clerk, with powers adequate 
to enable him, in cooperation with the bar, to keep the sitting 
judges constantly supplied with cases, so that there shall be no 
waste of time of suitors, court, or jurors in listening to such dis- 
cussions as in the past have consumed much of their time. 

Despite the appointment and the recommendations of judicial 
councils, calendars of causes in many of our cities still are from 
one to three years in arrears. 

As late as the Autumn of 1933, a committee on judicial pro- 
cedure was created by the directors of the Boston Chamber of 
Commerce, of which Dr. A. Lawrence Lowell, former president 
of Harvard University, was chairman, 

“because the number of civil cases awaiting trial in the Superior Court 
of the Commonwealth had become so great that the delay in obtaining 
justice was a serious injury to the community; and the attempts made 
by the Bench and Bar to correct this and other evils arising out of the 
present system of judicial procedure had been so ineffective that the 
arrears in pending cases were constantly increasing.” 

That Committee reported in January 1935 that at tire end of 
the last court year 52,535 civil jury cases were awaiting trial in 
the Massachusetts Superior Court. Of course, said their report, 

“only a fraction of these cases will be tried, but the outstanding fact 
remains that the average delay between the bringing of a civil jury suit 
and the date of its trial is now nearly four years in Suffolk and Middle- 
sex Counties, and between two and three years in other counties. These 
averages are increasing annually as the court slips farther and farther 
behind.” 
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It is to be hoped that the Legislature of Massachusetts will give 
more heed to the recommendations of that Committee than it 
has to those of the judicial council, and will promptly enact 
legislation adequate to end a condition which the constitution 
of Massachusetts so clearly has denounced. 

The ability of the courts to deal effectively with this problem 
of organization, to accomplish a speedy dispatch of business, is 
somewhat affected by the restrictions upon their rule-making 
powers, which they have suffered to grow. Even in such a state 
as Massachusetts, the committee of the Boston Chamber of 
Commerce, above referred to, was in doubt about tlie existing 
power of the supreme judicial and superior courts to make and 
enforce rules adequate to meet the evils of congested calendars 
and resulting delays and, therefore, felt constrained to recom- 
mend that the courts be given by the legislature express power 
to make their own rules of procedure. 

In recent years, however, stung by criticism of unnecessary 
delays and unsatisfactory results in the administration of justice, 
a spirit of reassertion of judicial power has shown itself in the 
courts of a number of states. 

Without the guidance of a competent judge, juries are apt to 
go astray and to render verdicts that the court must set aside, or- 
dering new trials, which cause delays and tend to the uncertainty,, 
the expense, and the unsatisfactory nature of the administration 
of justice. 

The federal courts have never ceased to exercise their common- 
law power to instruct juries on fact and law, while making it 
clear that the judge’s opinion on the facts of a case is not binding 
on the jury. In the states, however — ^probably in most of them— 
the legislatures gradually have assumed the power to enact rules 
of judicial procedure, limiting or prohibiting the exercise of this 
authority, which the courts have accepted as binding upon. 
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them. But recently, as already remarked, the current has changed, 
and the courts are recognizing their power and their duty to make 
rules concerrdng procedure in their own field. 

Thus, the Supreme Court of Colorado, in 1931, asserted the 
right and duty of a trial judge in a criminal case to express his 
opinion on the evidence, while making it clear that such opinion 
was not binding on the jury, which remained the final judge of 
the fact. 

“The judicial power of the state,” said the court, “is vested in the 
courts; the legislative and executive departments are expressly forbid- 
den the right to exercise it, and the courts, charged with the duty of 
exercising the judicial power, must necessarily possess the means with 
which to effectually and expeditiously discharge that duty; this duty 
can be performed and discharged in no other manner than through 
rules of procedure, and consequently this court is charged with the 
power and duty of formulating, promulgating and enforcing such 
rules of procedure for the trial of actions as it deems necessary and 
proper for performing its constitutional functions.’"® 

In other states the courts have asserted their inherent power 
to make rules respecting the admission of attorneys to practise 
law, rejecting the right of legislatures to interfere with them. 
That courts have inherent power so to regulate procedure as to 
enable them fitly to discharge the judicial function would seem 
to be beyond reasonable dispute. 

In his address above referred to, on a mirdstry of justice, which 
inspired the whole judicial-council movement. Judge Cardozo 
recommended that such councils be made up of representatives 
of the faculties of law or political science in institutions of learn- 
ing and of representatives of the bench and the bar. 

In general, this recommendation has not been followed. North 
Dakota, Michigan, and Utah require a member of the law-school 
faculty to be included, but so far as I can learn no state has in- 
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eluded in the membership of a council a representative of the 
faculty of political science. Several states have included chairmen 
of the judiciary committee of one or both of the houses of the 
legislature, but apparently only one state (Texas) requires the 
appointment of a layman. In that state, two laymen, one of whom 
shall be by profession a journalist, are to be appointed by the 
governor. The excellent work done by the committee of the 
London Chamber of Commerce and by that of the Boston Cham- 
ber of Commerce, to which reference has been made, as well as 
the thorough study and report on the judicial-council system 
made by the Committee on Judicial Administration of the Mer- 
chants’ Association of New York in 1931, very clearly demon- 
strate the wisdom of including laymen, as well as representatives 
of the law-school faculties, in a judicial council. Any study of 
the efficiency of the administration of justice should consider it 
from the standpoint of the suitors and the jurymen, almost all 
of whom are not lawyers. 

Nor is it enough to establish judicial councils. They must 
actively demonstrate their usefulness and be vigilant and enter- 
prising in finding outln just what particulars the judicial organ- 
ization is failing to meet the public need, and how the short- 
comings may be overcome. There should be no room for the 
criticism and suggestions of a chamber of commerce committee 
in any jurisdiction where a properly constituted judicial council 
is organized and functioning. 

Only by constitutional provision, or appropriate legislation, 
can a completely “centralized control over a unified flexible and 
coordinated court system” be accomplished. But even with ade- 
quate constitutional or legislative machinery, in the last analysis 
tiie ultimate responsibility for the proper functioning of the judi- 
cial machine rests with the judges. Judicial councils may point 
out shortcomings and suggest remedies ; the bar can aid with 
comment and suggestion, and support or thwart the recom- 
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mendations of the council; but all this will be of little effect 
unless the judges themselves fall in wholeheartedly with meas- 
ures of improvement. As the committee of the Boston Chamber 
of Commerce said : 

“The function of the judiciary, one of the three great departments of 
our government, is to administer justice with all that the word ad- 
minister implies. That function is not adequately exercised by sitting 
on a bench and watching justice flow by.” 
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FEDERAL CRIMINAL LAW 


MARTIN CONBOY 
INTRODUCTION 

T he federal criminal law, apart from such statutes as deal 
with particular legislative regulations for the enforcement 
of which criminal liability is invoked, is contained in the Crimi- 
nal Code,"' which in turn rests upon a series of Congressional en- 
actments beginning with the “Act for the Punishment of certain 
Crimes against the United States” passed in 1790/ What addi- 
tions and changes have been made from that beginning are to be 
identified, in their historical sequence, with the innovations and 
changes that have influenced the development of American civili- 
zation from the founding of the Republic. 

Up to 1825 there was continuous conflict whether offenses 
against the federal authority, not made crimes by any federal 
statute, could be prosecuted in federal courts. Out of this con- 
troversy grew the “Act more effectually to provide for the pun- 
ishment of certain crimes against the United States, and for other 
purposes,” passed in 1825.^ From then until the Civil War the 
slavery issue produced statutes specifying offenses in that con- 
nection, and which are still to be found in twenty-six sections of 
Chapter Ten of the Criminal Code. 

After the close of the Civil War, numerous and potent factors 
influenced the development of our civilization, each change in 
material conditions being productive of some challenge to funda- 
mental concepts of justice, freedom, or social security. Congress 
has used, and at times has strained, its constitutional powers in 
continuing efforts to meet successive phases of the challenge. En- 

MAimN CoNBoy was formerly United Attorney for the Southern District of 
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actments were so numerous that a revision of laws relating to 
crimes became imperative, and a code was enacted in 1909.“* 
Under pressure of further changes in material conditions, many 
additions have been made since then, and the demand for still 
others is active even now. The history of the federal criminal law 
runs side by side with the history of the United States. 

The Constitution in 'Relation to Crime 

A review of the federal criminal law properly begins with a 
reference to those provisions of the Constitution that are the basis 
of the law. The Constitution brought into existence a new sov- 
ereignty, not a successor to an older sovereignty. “The people of 
the United States,” who brought the new government into being, 
assigned to it certain powers and imposed upon it certain limita- 
tions. Included in the powers given to Congress was the one® “to 
make all laws which shall be necessary and proper for carrying 
into Execution the foregoing Powers, and all other Powers vested 
by this Constitution in the Government of the United States, or in 
any Department or Officer thereof.” Since all ofienses against the 
United States must be specified by legislative enactment, it is, in 
a special sense, upon this provision that the Criminal Code rests. 

The significance of this section did not escape the attention of 
those who participated in the debates on the ratification of the 
Constitution as first presented. George Mason, of Virginia, who 
was a member of the Constitutional Convention but refused to 
sign the Constitution, objected, in an address to the Citizens of 
Virginia,^ that under this general clause the Congress could, 
among other things, “constitute new crimes.” To this, reply was 
made by James Iredell, of North Carolina, afterwards associate 
justice of the Supreme CourL^ Observing that the Constitution 
makes reference only to treason, piracy, counterfeiting, and of- 
fenses against the law of nations, Iredell continues : 



FEDERAL CRIMINAL LAW 


297 

“These are oflenses immediately aflEecting the security, the honor or 
the interests of the United States at large, and of course must come 
within the sphere of the Legislative authority which is entrusted with 
their protection. Beyond these authorities, Congress can exercise no 
other power of this kind, except in the enactment of penalties to en- 
force their acts of legislation in the cases where express authority is 
delegated to them, and if they could not enforce such acts by the enact- 
ing of penalties those powers would be altogether useless, since a 
legislative regulation without some sanction would be an absurd 
thing indeed.” 

The Constitution defines just one crime:® “Treason against the 
United States, shall consist only in levying War against them, or 
in adhering to their enemies, giving them Aid and Comfort.” 
Particular direction is given “to provide for the Punishment of 
Counterfeiting the Securities and current Coin of the United 
States,”® and “to define and punish Piracies and Felonies com- 
mitted on the high Seas, and Ofienses against the Law of Na- 
tions.”'® And “The Congress shall have Power to declare the Pun- 
ishment of Treason.”” 

These powers having been assigned, the Constitution imposes 
certain limitations. As to treason, “No person shall be con- 
victed unless on the testimony of two witnesses of the same overt 
act, or on confession in open court,” and “no attainder of treason 
shall work corruption of blood, or forfeiture except during the 
life of the person attainted.”'* For the rest, “the trial of all crimes, 
except in cases of impeachment, shall be by jury, and such trial 
shall be held in the state where the said crimes have been com- 
mitted.”'^ “The privilege of the writ of habeas corpus shall not be 
suspended, unless when in cases of rebellion or invasion the public 
safety may require it,”"* and “no bill of attainder or ex post facto 
law shall be passed.”'® 

Thus far the limitations are imposed by the Constitution as 
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submitted to the states for ratification. Further procedural re- 
straints upon the power of the government in criminal matters 
were incorporated in the Articles of amendment. Article IV pro- 
tects the people “against unreasonable searches and seizures, . . . 
and no warrants shall issue, but upon probable cause, supported 
by oath or af5rmation, and particularly describing the place to be 
searched, and the persons or things to be seized.” Article V pro- 
tects agaiast being “held to answer for a capital, or otherwise in- 
famous crime, unless on presentment or indictment of a grand 
jury”; against being subject “for the same offense to be twice put 
in jeopardy of life or limb”; against being “compelled in any 
criminal case to be a witness against himself”; against being 
“deprived of life, liberty or property without due process of law.” 
Article VI ensures to the accused “the right to a speedy and pub- 
lic trial, by an impartial jury of the State and district . . . , and to 
be informed of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compulsory proc- 
ess for obtaining witnesses iii his favor, and to have the assistance 
of counsel for his defense.” Article VIII prohibits excessive bail, 
excessive fines, and “cruel and unusual punishments.” 

These are procedural limitations upon the United States. After 
the Civil War, and as aftermath of the controversies incidental to 


it, a constitutional amendment (Article XIV) was adopted pro- 
hibiting the states from makiug or enforcing “any law which 
shall abridge the privileges or immunities of citizens of the 
United States,” and specifically asserting the requirement of due 
process of law and of “the equal protection of the laws.” 

Of the powers assigned to Congress,’'® those notably responsible 
for the specification of federal criminal offenses are the regulating 
of “commerce with foreign nations, and among the several 
States”; punishment of counterfeiting; establishment of post of- 
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fices and post roads; naturalization; bankruptcy; “to lay and 
collect taxes, duties, imposts, and excises.” 

The regulation of commerce “among the several States” and 
the increase of postal facilities have been made the basis of a v?ide 
extension of federal criminal jurisdiction. Use of the taxing 
power accounts for further extension. 

All crimes cognizable in federal courts become so by reason of 
enactments made in assertion of the powers assigned exclusively 
to the general government, and federal criminal law is concerned 
with the accumulation of these enactments. Division may be made 
into three general categories. First are those crimes that imply de- 
fiance of, or interference with, an express power of Congress; 
second, those that involve misuse of facilities provided or regu- 
lated by Congress in the application of its powers; and third, 
those that become federal crimes because committed on territory 
over which the federal government has jurisdiction, either by 
reason of its sovereignty or by cession for its governmental pur- 
poses. When land is acquired and the state in which it is situated 
consents to the acquisition, so that there is a cession of jurisdiction 
to the federal government, acts made crimes by state law are pun- 
ishable in the federal courts, when the federal law itself does not 
make such offenses federal crimes (18 U.S.C.A. § 468). There 
must, however, be a cession of sovereign jurisdiction by the state, 
as well as acquisition of the land by the federal government, to 
give the courts of the latter jurisdiction of the offense. Otherwise 
the land remains under state jurisdiction and such offenses must 
be prosecuted in the state courts, 

The third category would have little place in a historical re- 
view were it not for the controversy that was waged over it when 
the basis of federal criminal jurisdiction was the subject of long 
and acrimonious debate. 
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In recent years there have been many enactments that have 
proved effective in application to supplement powers of the 
states. Thus, recently, and with acceleration in the last few years, 
there has been intervention in regard to crimes against person 
and property — ^the railroad train, motorcar, and airplane having 
hampered efforts to punish crimes of violence within the states 
where the crimes were committed. Previous to the inception of 
that phase, Congress had been under necessity to seek, and even 
at times to force constitutional interpretation in finding, the 
means of achieving purposes beneficial to the general welfare, 
where the powers available to the states had proved inadequate. 
Since to prove there has been infraction of the power invoked in 
creating federal crimes in this category it is necessary to prove the 
principal offenses, as fraud, extortion, theft, receiving stolen prop- 
erty, kidnapping, homicide — ^all obviously offenses within state 
jurisdiction — one consequence of intervention by Congress is a 
suh modo transfer of such crimes to federal jurisdiction, and of 
the trial of the person accused to the federal courts. 

Under pressure of these accretions, and with a view to being re- 
lieved of a burden the states seemed to be unable or unwilling to 
assume. Congress, by an act passed in 1934,*’' invited the states to 
consider, as an alternative, the formulation of interstate compacts 
designed to make detection and apprehension practicable 
through cooperation of state-controlled agencies and to provide 
for trial and punishment through state courts. Augmentation of 
federal police agencies and increasing recourse to federal courts, 
otherwise to be foreseen, might, it was hoped, be averted by the 
effective adoption of this suggestion. 

Criminal Law a Reflection of History 

Viewing the provisions of the criminal law in the sequence of 
their enactment, it is evident that many bear the imprint of the 
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controversies or conditions of the time. If the federal criminal 
jurisdiction was held under tight rein up to 1825, it was probably 
because of widely manifested suspicion that the new government 
desired to usurp powers intended to be reserved to the states and 
which the states were determined to conserve. If piracy and its 
variations had a large place in the early records it was because 
commerce on the high seas played a great part in the life of states 
along the Atlantic seaboard. The early laws against slave running 
opened a struggle that ended only with the Civil War. After the 
war there was agitation about discrimination in transportation 
rates and restraints of trade, and new laws were enacted to meet 
that phase. At the turn of tlie century prohibition of intoxicating 
liquor was on its way. Additions to the cri m inal law were made 
to aid its progress, and when prohibition came it brought its own 
load of criminal law. And now, with piracy and slavery and war- 
time treason and prohibition no longer in the national conscious- 
ness and the problems of transportation subject to systematic con- 
trol, we have the motorcar and the machine gun as factors of the 
the first importance in crime, and a flood of measures enacted by 
Congress to cope with the exigency. 

Early Difficulties: First Crimes Act, 1790 

Under the power to “constitute Tribunals inferior to the su- 
preme Court,’"® Congress in 1789 passed the Judiciary Act.” Gne 
provision was that “the District Courts shall have, exclusively of 
the courts of the several States, cognizance of all crimes and of- 
fences that shall be cognizable under the authority of the United 
States.” In 1790 there was passed the first Crimes Act, “an Act for 
the Punishment of certow Crimes against the United States.”” 
The offenses listed had to do with tr eason ; piracy ; counterfeiting ; 
perjury in federal courts, bribery of federal judges, and other 
offenses against the administration of federal justice; murder and 
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other crimes on the high seas; infractions of the law of nations, 
etc. Besides these, the act made certain provisions implementing 
the power, conferred by the Constitution, of exclusive authority 
over “all places purchased by the consent of the Legislature of 
the State in which the same shall be, for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings.”” 
Punishments were prescribed for murder, manslaughter, mis- 
prision of felony, maiming, theft, embezzlement, and receiving 
stolen goods, when the crime related to such places. Arson seems 
not to have been contemplated. Punishment for that was pre- 
scribed in the Act of 1825. 

A provision of this statute denied the privilege of exemption 
from the punishment of death accorded to such persons as clerks 
or others who could read, which was known as “benefit of 
clergy” (abolished in England in 1827). Section 31 reads: 

“The benefit of clergy shall not be used or allowed, upon conviction of 
any crime for which, by any statute of the United States, the punish- 
ment is or shall be declared to be death.” 

The Common-Law Controversy 

The assumption of jurisdiction over crimes other than those 
specified in the Act of 1790, committed in places under the sover- 
eignty of the United States, led to contention on the question 
whether there was a criminal jurisdiction, in federal courts, of a 
common-law character. There were offenses, other than those 
mentioned in the Act of 1790, that could and did occur within 
the areas of exclusive federal jurisdiction, but successive decisions 
limited the authority of the federal courts to the crimes actually 
specified. The situation was not adjusted until, in 1825, the juris- 
diction was made to include, for places acquired with the consent 
of the states, “any offense, the punishment of which offense is not 
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specially provided for by any law of the United States,” punish- 
ment to be the same as that which the laws of the state provide for 
the like offense. 

Was it necessary for Congress to specify all the offenses that 
might be committed against the authority of the United States ? 
Most of the early judges thought not — that there were offenses 
that might come up and that could be dealt with under tlie usages 
of the common law. The right so to deal with them, the judges 
thought, inured in the right of a government to ensure its own 
existence. Justice Bushrod Washington, for example, was con- 
vinced that “there are . . . many crimes and offences against the 
authority of the United States, which have not been specially 
defined by law; for, I have often decided, that the federal Courts 
have a common law jurisdiction in criminal cases.”“ 

Thomas Jefferson, for one, thought otherwise. His view on the 
subject was expressed, with his usual vigor, after a pronounce- 
ment by Chief Justice Ellsworth. 

In a charge to the Grand Jury of the Circuit Court of South 
Carolina, in 1799, the chief justice informed that body that they 
might indict not only for offenses defined in the penal statutes 
but for “acts manifesdy subversive of the National Government, 
or of some of the powers specified in the Constitution. — An 
offence consists in transgressing the sovereign will, whether that 
will be expressed, or obviously implied.” And further: “By the 
rules of a known law, matured by the reason of ages and which 
Americans have ever been tenacious of as a birthright, you will 
decide what acts are misdemeanors, on the ground of their oppos- 
ing the existence of the National Government, or the efficient ex- 
ercise of its legitimate powers.’”^ 

On this Jefferson commented, in a letter to Charles Pinckney, 
“I consider all the encroachments made on that [Constitution] 
heretofore as nothing, as mere retail stuff compared with the 
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wholesale doctrine, that there is a common law in force in the 
United States of which and of all the cases within its provisions, 
their Courts have cognizance. It is complete consolidation.” 

“Fictional" Jurisdiction 

The “wholesale doctrine” had already been challenged in 1798. 
In United States y. Worrall,^^ not only was the argument against 
common-law jurisdiction, which ultimately prevailed, asserted 
by Justice Chase, but there was foreshadowed much that has 
marked the later expansion of the number of federal crimes 
under application of enumerated federal powers. 

In the year 1797, one Worrall, who wanted a contract to build 
a lighthouse, sought to bribe a commissioner of the revenue. Be- 
sides making oral instances, he mailed a letter in Pennsylvania 
and the letter was delivered in New Jersey. He was indicted by 
a federal grand jury and found guilty. On appeal, his counsel, Mr. 
Dallas, argued that the offense was not cognizable in a federal 
court. To the general surprise. Justice Chase agreed with him, on 
the ground that the United States had no recourse to tlie common 
law. The states had received that law from England, but each had 
varied it. The United States did not derive from England, as the 
states had, and so had not acquired succession to its laws, which 
then, moreover, differed from the common law in each of the 
states. 

Mr. Dallas contended, moreover, that while Congress might 
have made it a crime for the commissioner to take a bribe, it had 
not done so. Assuming that the commissioner could have been 
punished for perjury, even so Worrall could not be dragged in, 
for, if he could, “a source of jurisdiction is opened, which must in- 
evitably overflow and destroy all the barriers between the judicial 
authorities of the State and the general government.” If jurisdic- 
tion vested merely because a federal officer was concerned, then, 
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the “disposition o£ power to extend the sphere of its influence” 
being what it is, “fictions will be resorted to.” Fictions were not 
negligible quantities. 

“A mere fiction, that the defendant is in the custody of the marshal, 
has rendered the jurisdiction of the King’s Bench universal in all 
personal actions. Another fiction, which states the plaintiff to be a 
debtor of the Crown, gives cognizance of all kinds of personal suits to 
the Exchequer. ... It may hereafter be sufficient to suggest, that the 
party is a Federal Officer, in order to enable this Court to try every 
species of crime.” 

If Mr. Dallas had thought to attach his reasoning to misuse of 
the mails, a feature of the actual case, what he foreshadowed as 
possible would have ranked as a prediction. 

The Sovereignty Controversy 

When apprehension of “overflow” and of the effect of “fic- 
tions” was thus expressed, state sovereignty was much in men’s 
minds. In 1793 die Supreme Court had affirmed the propriety of 
deciding an action brought by an individual against a state.^® De- 
cision against the state of Georgia was rendered February 18, 
1793. The Eleventh Amendment, which provides that “the judi- 
cial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one 
of the United States, by citizens of another state, or subjects of 
any foreign state,” was proposed December 2, 1793, and declared 
adopted January 8, 1798. Again, when the common-law contro- 
versy came up for final adjudication, as it did in 1816,*^ the sover- 
eignty issue was very much in evidence through the Supreme 
Court’s asserting the right to entertain and decide appeals from 
the highest court in Virginia,'* which had denied the power of 
the Supreme Court to pass upon its judgments. 
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Decision by Inference 

It was in this atmosphere that the conflict of opinion on the ex- 
tent of the federal jurisdiction was waged. When the conflict 
ended and the law of 1825 was enacted, federal courts were vested 
with statutory authority to punish offenses, committed on govern- 
ment property, that were crimes by tlie laws of those states in 
which the national government had acquired such property with 
the consent of the states, and the limited range of crimes of exclu- 
sively federal cognizance was extended beyond the recital in the 
original Crimes Act of 1790. 

Two stages had to be passed through before that one was 
reached. In the first, the claim to federal common-law jurisdic- 
tion was effectively denied in two notable cases. United States v. 
Hudson^ znd United States v. Coolidged° In the second phase, 
and largely because of the decisions in these two cases, the eflEcacy 
of the federal courts was grievously impaired over a period of 
nine years. 

The curious fact is that, while it is held to be “well settled” by 
these two cases that “there are no common law offences against 
the United States,”®' those who spoke for the Supreme Court did 
not, in either instance, discuss the subject on the merits, nor were 
there dissenting opinions, elaborated by members of the court 
who were openly opposed to the decisions. 

The first case, United States v, Hudson, originated in the Con- 
necticut District Court and was referred by that court, after long 
delay, to the Supreme Court. The indictment was based on al- 
leged libel, one of many aimed at Jefferson when president. All 
the others he had succeeded in having dismissed.®' Madison, presi- 
dent when the case came on in 1812, was heir to Jefferson’s opin- 
ions. This no doubt explains why Pinkney, attorney general, de- 
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dined to argue. So did the opposing counsel. Thereupon, Justice 
Johnson, for the court, declining to examine how far “an implied 
power [of any political body] to preserve its own existence ... is 
applicable to the peculiar character of our constitution,” dis- 
avowed that “the courts of that government are vested with juris- 
diction over any particular act done by an individual, in supposed 
violation of the peace and dignity of the sovereign power. The 
legislative authority of the Union must first make an act a crime, 
affix a punishment to it, and declare the court that shall have ju- 
risdiction of the offence.” 

Four years later, in United States y.Coolidge, the proceedings 
were merely perfunctory. Justice Story, in the Circuit Court of 
the District of Massachusetts, from which the case was referred 
when the judges were divided, had expressed the opinion that all 
offenses within the admiralty jurisdiction were cognizable in the 
circuit court, and, in the absence of positive law, were punishable 
by fine and imprisonment.” The attorney general again declined 
to argue, in deference to the decision in the Hudson case. Justice 
Story observed that he “did not take the question to be settled by 
that case.” Justice Johnson “considered it to be settled by the 
authority of that case.” Justice Bushrod Washington would divest 
himself “of all prejudice arising from that case, . . . whenever 
counsel can be found ready to argue it.” Justice Livingston was 
“disposed to hear an argument on the point. This case was 
brought up for that purpose.” Until it was argued the former de- 
cision must Stand— and that was all. A few days before, in his 
opinion supporting Justice Story in the matter of appeals from 
the Court of Appeals of Virginia,” Justice Johnson, after em- 
phasizing the desire “to prevent dissension and collision,” had 
mentioned that “at present, the uncontrollable exercise of Crimi- 
nal jurisdiction is most securely confided to the state tribunals.” 
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In this there was no consolation for the federal judges. Dis- 
trict Judge Peters commented, in a letter written the next 
month, “ that under the decision 

“I cannot carry on the business of my district. Treason is defined by 
the Constitution; but most other crimes are barely named, tho’ their 
punishments are, for the most part, prescribed. We are forbidden to 
resort to common law for interpretation, and our jurisdiction of 
crimes punishable at common law is excluded. . . . Every crime, not 
defined in our statutes — ^murder, rape, all the less offences may be 
committed with impunity in places under the exclusive jurisdiction of 
the United States.” And again: “I had litde difficulty before; . . . but 
now my hands are tied, and my mind padlocked.” 

The difficulty continued to recur. Thus in i8i8, in United States 
V. Bevansf the Supreme Court held, by Chief Justice Marshall, 
that while, under the Constitution, “the judicial power shall ex- 
tend to all cases of admiralty and maritime jurisdiction,” Con- 
gress had not, in the statute of 1790, “so exercised this power as 
to confer on the courts of the United States jurisdiction over mur- 
der . . . committed in the waters of a state where the tide ebbs 
and flows.” Again, in 1820, in United States v. Wiltbergerf it 
was decided that manslaughter committed on an American ship 
in the river Tigris, in China, which being tidal water was not “on 
the high seas,” could not be punished under the act of 1790. 

SUBSTANTIVE CRIMINAL LAW 

The Legislation of 182^ 

The statute of 1825, “more effectually to provide”^® a basis of 
federal criminal jurisdiction, is, therefore, to be read in the light 
of these controversies and decisions. In Section 4 “the high seas” 
is amplified to include “any river, haven, creek, basin, or bay, 
within the admiralty and maritime jurisdiction of the United 
States,” and under Section 5 offenses committed on an American 
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ship “while lying in a port or place” in a foreign country were to 
be punishable in tire same way as offenses committed on the high 
seas, unless the offender was brought to trial in the foreign 
country. But the important contribution was made by Section 3, 
which provided that, in any of the places ceded by a state to the 
United States, 

“If any offence shall be committed in any of the places aforesaid, the 
punishment of which offence is not specially provided for by any law 
of the United States, such offence shall, upon a conviction in any court 
of the United States having cognisance thereof, be liable to, and receive 
the same punishment as the laws of the state . . . provide for the like 
offence when committed within the body of any county of such state.” 

This provision made punishable crimes that, before the act, the 
courts of the United States had no authority to punish.^ 

Just as the statute of 1790 had named crimes without defining 
them, as murder, manslaughter, piracy, and robbery, so in the 
1825 statute no definition was given to these and others, as rape, 
mayhem, and extortion. Circumstances were specified in which 
ofienders would be “guilty of extortion,” or “guilty of perjury.” 
Setting fire to government property was not named as arson, but 
the offense is specified and the punishment fixed. Indeed, in only 
two instances has Congress seen fit to define a common-law 
crime. In the Code of 1909 “murder is”‘‘° and “manslaughter is,”'*"' 
but rape is “the crime of rape”'^ and piracy is “the crime of piracy 
as defined by the law of nations.’”'® 

The concluding section of the act of 1825 provides: “Nothing 
in this act contained shall be construed to deprive the courts of 
the individual states, of jurisdiction, under the laws of the several 
states, over offences made punishable by this act.”''^ 

It is of interest to note, also, that while the act repealed “all acts 
and parts of acts inconsistent with the provisions of this act,” it 
was “provided nevertheless, that all such acts, and parts of acts, 
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shall be, and remain in full force for the punishment of all of- 
fences committed before the passing of this act.”''^ 

Revised Statutes of the United States (1873, 1878) 

After the enactment of the statute of 1825, and up to the close 
of the Civil War, while there were occasional additions to the list 
of statutory crimes, they were not numerous and broke little new 
ground. When the revision, as of December i, 1873, of the statutes 
of the United States, known as the Revised Statutes, was made, 
there were included in the title devoted to crimes some offenses 
that had been enacted in and before 1820 in connection with 
Negro slavery,''® some that were enacted incidental to the war it- 
self,'"' and some that were the sequel to the Fifteenth Amend- 
ment.'*® These were reminders of the conflict over slavery and 
secession that had dominated the period from 1825 to 1865. 

The work of revision derives from a statute of 1866 (Act of 
January 27, 1866), whereby Congress authorized the appoint- 
ment of three persons, learned in the law, to bring together, in 
convenient order, all the statutes or parts’ of statutes then effective, 
and to “arrange die same under titles, chapters, and sections, or 
other suitable divisions.’"'® 

Of the 5,601 sections numbered in this revision. Title LXX, 
Crimes, accounts for 227, from section 5323 to section 5550. The 
plan adopted in grouping offenses is indicated by the chapter 
headings: one. General Provisions; two. Crimes against the Ex- 
istence of Government; three. Crimes Arising tvithin the Mari- 
time and Territorial Jurisdiction of the United States; four, 
Crimes against Justice; five. Crimes against the Operations of the 
Government; six. Official Misconduct, etc; seven, Crimes against 
the Elective Franchise and Civfl, Rights of Citizens; eight, the 
Punishment of Accessories; and nine. Prisoners and Their Treat- 
ment.*® 
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A further and, in the main, correcting edition, with the addi- 
tion of all amendments made up to the close of the 1877 session of 
Congress,®" was issued in 1878. 

THE PENAL CODE OF I9O9 

When, in 1909, Congress passed an “Act to codify, revise, and 
amend the penal laws of the United States, there was a differ- 
ence in the naming of chapters, which at once suggests a consider- 
able extension of scope. Offenses against the existence of govern- 
ment; against the elective franchise and civil rights; against the 
operations of the government, relating to official duties; against 
public justice; against the currency and coinage; within the ad- 
miralty, maritime, and territorial jurisdiction; piracy, neutrality, 
and the slave trade all are included, as before — some of them con- 
siderably enlarged. The new sections are: Chapter Eight, Of- 
fenses against the Postal Service, and Chapter Nine, Offenses 
against Foreign and Interstate Commerce. 

This revision of 1909 was a much more comprehensive effort 
than any that had preceded it. In the main, the earlier revision 
had merely compiled existing statutes. In this one Congress 
labored also to perfect the form. Everything redundant or obso- 
lete was omitted, and such changes or additions as were needed 
to clarify the intention were freely made. 

The history of the revision substantiates this appraisal. That it 
was necessary is made plain by a passage in the report by which 
the Congressional Joint Committee on the Revision of the Laws 
accompanied the presentation of its bill.®® Referring to enact- 
ments since the revision of 1878, the report commented that since 
then 

“more laws of a permanent nature have been passed than had been 
from the time of the adoption of the Constitution down to the time of 
that revision. These are scattered dirough nearly twenty bulky vol- 
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umes of the Statutes at Large. They are commingled with a volumi- 
nous mass of temporary enactments, and are frequently embodied in 
appropriation bills, the title and context of which would give no indica- 
tion of their purport, and the very existence of which is discovered 
only by the trained lawyer and the painstaking student.” 

There tvas, therefore, imperative demand for “clear, perspic- 
uous, and systematic compilation.” Search for federal statute law, 
even if all the Statutes at Large, temporary enactments, and 
appropriation bills mentioned by the committee were not exam- 
ined, had to be made through the 1878 edition of tlie Revised 
Statutes, through a first and second supplement,®'* and through 
volumes thirty-two, thirty-three, and thirty-four of the Statutes 
at Large. It was now contemplated to supersede all these by a 
statute which, when completed and enacted, “will become the 
original and authoritative law of the land.” 

Preparation by a Commission 

Preparation for the work of the Joint Committee had been 
made by a statutory revision commission, appointed under au- 
thority of an act of June 4, 1897,®® whose work at first was limited 
to revising and codifying the criminal and penal laws of the 
United States. On June i, 1898, the commission was instructed, 
by concurrent resolution, to prepare a code for Alaska, in the 
emergency occasioned by the gold rush, and it made a report on 
November 28, 1898. A codification of the postal laws was re- 
ported February 10, 1899. On March 3, 1899,®® the commission 
was further instructed “to revise and codify the laws concerning 
the jurisdiction and practice of the courts of the United States, 
including the Judiciary Act, the acts in amendment thereof and 
supplementary thereto, and all the acts providing for the re- 
moval, appeal and transfer of causes.” On November 10, 1899, 
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a progress report was made to Attorney General John W. Griggs, 
and by him transmitted to Congress December 18, 1899. Another 
was made November 15, 1900, and the work of the commission 
was again enlarged, March 3, 1901,®’' to include “all the laws of 
the United States of a permanent and general nature in force 
when the same shall be reported.” 

A codification of the criminal law was reported May 15, 1901, 
and copies were sent to bar associations for consideration. The 
nature of the work may be inferred from the comment of a com- 
mittee of the Association of the Bar of the City of New York that 
it considered “the proposed great extension of Federal criminal 
jurisdiction over the whole field of common law and statutory 
crime within the territorial and maritime jurisdiction of the 
United States to be unnecessary and very unwise.” The report 
did, in fact, include, in six subchapters, a great number of pro- 
posals new to the federal law and explained in the margin by 
reference to laws of the several states. 

The work of the commission continued and, on March 3, 1905, 
it was directed to add to its reports any laws enacted since they 
were made.^* On June 30, 1906, the commission was required to 
make its final report by December 15, A report was filed, and the 
result of the labors of the commission passed into the hands of a 
Special Joint Committee of Congress on the Revision of the 
Laws. 

T he Worl^oj the Joint Committee 

The Congressional Joint Committee was appointed by concur- 
rent resolution, approved March 2, 1907. 

The codification submitted by the commission with its report 
incorporated one hundred seventy-four new sections, twenty-one 
embodying and ten creating new offenses. The Joint Commit- 
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tee’s comment was not altogether sympathetic with the assump- 
tion of powers by the commission 

“The Commission interpreted its powers, under the various acts 
creating it, to authorize it to alter and amend what it deemed the im- 
perfections of existing statutes, and to embody in its work such new 
legislation as in its judgment was required to supply the inequalities 
of the existing law. Its recommendations to Congress, based upon this 
theory report many of the sections altered in form and expressed in 
different language; many others so changed as to include different 
subject matters; and many new sections embracing subjects upon 
which Congress has never attempted before to legislate, but does 
not exhibit anywhere a simple codification of the existing laws.” 

On January 7, 1908, the Joint Committee reported on the com- 
mission’s draft, and submitted a bill, which became a statute 
March 4, 1909,*’ to take efiFect January i, 1910. This is the Crim- 
inal Code. It has, of course, been added to and otherwise amend- 
ed during the intervening years. 

It is well to note, since some of the commission’s proposals were 
not concurred in, that the chapter divisions into which it had 
grouped the laws were retained. Great respect was, indeed, mani- 
fested throughout for the legal attainments and the industry of 
the members of the commission. It was on their motion that the 
chapters on postal laws and on foreign and interstate commerce 
were included in die code. As to diis last, the Committee said in 
their report: 

“The foreign and interstate commerce has assumed proportions so 
vast, is growing so rapidly, and legislative enactments pertaining 
thereto are already so numerous, that it also seemed proper to collect 
the penal legislation relative thereto under a distinctive head.” 

In this code, murder and manslaughter, as federal crimes, are 
for the first time defined. Felony is here distinguished from mis- 
demeanor by sentence to incarceration for more than one year. 
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Hard labor, instead o£ being included in penalties, is left to its 
place in prison discipline. The principle of maximum penalties is 
established. Old controversies about the locality where murder or 
manslaughter is committed are determined: “the crime shall be 
deemed to have been committed at the place where the injury 
was inflicted.”®* The statute became what the Joint Committee 
had set out to make it, “the original and autlioritative law of the 
land.” 

It did not include, however, the penal provisions incidental to 
taxation, interstate commerce regulation as such, the antitrust 
laws, pure food laws, etc. For many offenses prescribed by statute, 
reference was left to the specific enactment. 

Change of Emphasis with Change of Scene 

As the offenses noted in the postal and commerce chapters of 
the Code of 1909 constituted a departure from the conception of 
criminal law that had been deemed adequate up to the time re- 
vision of the statutes was decided upon in 1866, and as those in 
the commerce chapter were a presage of the vast expansion that 
was to follow, it may be pertinent here to preface the study of 
what followed by noting the terms in which James Madison 
interpreted the effect to be expected from the assignment of cer- 
tain powers to the general government and the reservation of all 
others to the states: 

“The powers delegated by the proposed Constitution to the Federal 
government are few and defined. Those which are to remain in the 
state governments are numerous and indefinite. The former will be 
exercised principally on external objects, as war, peace, negotiation, 
and foreign commerce; with which last the power of taxation will, for 
the most part, be connected. The powers reserved to the several states 
will extend to all the objects which, in the ordinary course of affairs, 
concern the lives, liberties, and properties of the people, and the in- 
ternal order, improvement, and prosperity of the state.” 
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In the then conditions, it was a fair assumption that the states 
could deal with any problems likely to arise within their boun- 
daries. What Madison did not see, in full perspective, was that the 
boxmdaries of states would not maintain enclosures within which 
the process he contemplated would operate effectively, and that 
new forces were to appear whose pervasive action would tran- 
scend all boundaries but those of the nation. 

It was the railroads that compelled realization of the change. 
At first, when each was only a few miles long, they were well 
within the purview of state control*— as much, for example, as 
were the roads, rivers, and canals that also served the purpose of 
transportation. It was different when the railroad reached the 
transcontinental stage and when amalgamations became more 
and more extensive. Competition preceded combination, and 
combinations competed. In 1887 there were one hundred and 
eight railroads in the hands of receivers and under the direction of 
the courts, a function for which courts were not intended. This 
was coincident with discrimination in rates charged for transpor- 
tation, something of which the managements considered them- 
selves the proper judges in the interest of their properties, but 
against which there was widespread complaint from tliose who 
were injured by the discrimination. Demands were made for 
regulation, and in 1887 Congress responded with “An Act to reg- 
ulate commerce.”®* The Interstate Commerce Commission was 
created by that act. Penal provisions were directed against com- 
mon carriers and others responsible, when they “wilfully do or 
cause to be done” anything forbidden by the act, or “wilfully omit 
or fail to do” anything required by the act. 

Misuse of Interstate Commerce 

There had been enactments against misuse of the facilities of in- 
terstate commerce before 1877. Th^ oldest of these, in 1866, penal- 
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ized the transportation of explosives on vessels or vehicles carry- 
ing passengers/'' In 1872 the use of the mails for the promotion 
of lotteries, the circulation of obscene literature, and tlie further- 
ance of fraud was prohibited/® Likewise, under the commerce 
power, interstate transportation of lottery tickets was made crim- 
inal in 1895,®® and of obscene literature in 1897. These offenses 
were carried into the Code of 1909. But before the Code was en- 
acted other specified ofienses, whose enactment marked the open- 
ing of a new era in the application of the commerce power to the 
criminal law, were included. 

Sections 238, 239, and 240 of the act, which were not in the bill 
reported by the Joint Committee, were intended to further the 
campaign for prohibition. Liquor was not to be delivered to a 
person other than the one to whom it had been consigned; the 
transportation agency could not collect from the consignee; and 
the name of the consignee, the nature of the contents, and the 
quantity contained must be plainly marked on the outside of the 
package. Violations of these provisions were crimes. Thus the 
interstate-commerce power was frankly invoked in aid of a highly 
controversial public policy. Also, under Section 217, it became an 
offense to send liquor through the mails. 

Persuasion by penal enactment was relied upon by the advo- 
cates of prohibition before that act and after it. In 1890, the Wil- 
son Act®' was designed to make liquors brought into a prohibition 
state subject to the laws of that state. In 1913, under the Webb- 
Kenyon Act,®® it was made an offense to ship or transport liquor 
into any state whose laws forbade its use. In 1917, the Reed 
amendment to the appropriation bill for the postal service penal- 
ized use of the mails to distribute advertisements for liquor or to 
take orders for it.®® The Eighteenth Amendment was expected to 
make up for the disappointments that attended some of this legis- 
lation. The Twenty-first Amendment; repealing the Eighteenth, 
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carries the proviso that no intoxicating liquor may be imported 
or transported into any state in violation of the laws thereof, 

“we are one people” 

In June 1910, less than six months after the Code of 1909 went 
into effect, further provision against misuse of the facilities of 
interstate commerce was made, under the Mann Act.’’" In a de- 
cision upholding the act, Justice McKenna employed expressions 
which, when considered, serve as a reminder that, since 1872, 
Congress had been acting, intermittently, upon a principle that 
did not come into application until after the Civil War. “Our dual 
form of government,” he said,” “has its perplexities ... but it 
must be kept in mind that we are one people . . . and the powers 
. . . are adapted to be exercised, whether independently or con- 
currently, to promote the general welfare, material and moral.” 

The inference is plain. Lotteries, frauds, circulation of obscene 
literature, prostitution, narcotic addiction, all were, at first, well 
within what Madison had in mind when he commented that the 
powers reserved to the states extended to “all the objects which, 
in the ordinary course of affairs, concern . . . the internal order, 
improvement and prosperity of the state.” The trouble was that 
it proved impossible for the states, under their own powers, efiec- 
tually to preserve “internal order” in these matters when the facil- 
ities of the mails were seen to operate, in one fashion, and the 
privileges of interstate commerce in another, to negative the ef- 
forts of any state to suppress the evils. Since the evils complained 
of were pervasive of the whole nation, and since there were fed- 
eral powers under which they could be dealt with. Congress from 
time to time made use of the powers assigned to the general gov- 
ernment, singly or in combination, “to promote the general wel- 
fare, material and moral.” That was a distinct departure from the 
earlier conception of the scope to be given the federal criminal 
law. 
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The White-Slave Traffic 

There were plenty of obstacles in the way. Before 1875 women 
entered the United States under contracts binding them to engage 
in prostitution. Their presence militated against the “internal 
order” of the states. Congress began to legislate for the suppres- 
sion of the traffic in 1875, when entry to the United States was pro- 
hibited to women under contract for the purpose,” The contracts 
were declared void, and it was made a felony to hold any woman 
to such occupation under such contracts. In 1903, the language 
was changed. Entry of prostitutes was prohibited,'® the question 
of contracts did not arise, but it was made a felony to hold any 
alien woman for prostitution. In 1907 there was another change, 
this time prohibiting admission of women for prostitution “or 
for any other immoral purpose,”” and making it a felony for any 
one, within three years of an alien woman’s entry into the United 
States, “to keep, maintain, control, support, or harbor” any alien 
woman or girl “for the purpose of prostitution or for any other 
immoral purpose.” This, it was decided,” was an unwarranted 
invasion of the powers reserved to the states. However, in 1908 a 
treaty was made with several European governments on the sub- 
ject,'® and in 1910 the Mann Act was passed, the former action be- 
ing reinforced under the treaty and by enactments specifying 
offenses as misuse of the facilities of interstate commerce. 

The validity of the Act was declared in Holley. United States^’’ 
and again in Caminetti v. United States.^^ ^vLfwh.trtzs in the first 
of these cases Justice McKenna held that the interstate-commerce 
power had been rightly availed of to “promote the general wel- 
fare, material and moral,” by the suppression of prostitution, in 
the second case he felt obliged to dissent from the decision on the 
ground that its history showed the white-slave law was meant to 
suppress prostitution, and that its provisions should be construed 
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in t±ie sense that this was the evil the Mann Act dealt with. The 
majority held, however, that the words “for any other immoral 
purpose” must be given their natural significance. These words, 
therefore, are responsible for th.e quite general impression, based 
on numerous later decisions, that the purpose of the Mann Act 
is very different from tlie one tliat, historically, it was designed, 
and by its author intended, to serve. It is conservative to say that 
the words have imposed a considerable strain upon the applica- 
tion of the interstate-commerce power. 

Here may be mentioned two further applications of that power, 
which have in them something of the nature of extremes. First, it 
is unlawful to mail, or to transport in interstate commerce, or to 
import films of motion pictures of prizefights.” Second, there are 
in effect interstate quarantine regulations of the United States, 
under an act passed in 1893,*° which as now revised make it un- 
lawful for venereally infected persons to engage in interstate 
travel without first having obtained a permit in writing from 
their local health officer to the effect that such travel is not danger- 
ous to the public health. Enforcement is somewhat conjectural. 

PureFood and Drugs 

The “one people” principle has been applied, also, in relation 
to food and drugs. “[Congress] has full power to keep the chan- 
nels of such commerce free from the transportation of illicit or 
harmful articles, to make such as are injurious to the public 
health outlaws of such commerce and to bar them from the facili- 
ties and privileges thereof.”®' A beginning was made, in 1890, 
against such articles when imported from abroad,®* and the dis- 
tribution of adulterated and misbranded articles in interstate 
commerce was penalized in 1906.®® Again, while the production 
and sale of meat can proceed entirely within a state, much of the 
supply is carried across state lines, and it has been held that inter- 
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ruption of movement at stockyards does not alter this character.®'’ 
They are “but a throat through which the current flows,” and the 
stoppage could not afford facility for anything that would, under 
color of law, unduly enhance the price of meat to tliose who con- 
sume it. 

Narcotic Addiction 

The Harrison Act®® for the control of narcotic drugs presents 
another example of powers employed in combination in dealing 
with a matter of general welfare. Opium and its derivatives, being 
of foreign origin and therefore articles of foreign commerce, 
were dealt with, as was the problem to which their importation 
gave rise, under the commerce power. This proving ineffective, 
the taxing power was brought in, and it is under the taxing power 
that regulation has been carried on since 1914. 

Opium had been imported since 1832. By 1870, its use had 
spread from the Chinese on the Pacific coast to vicious white ele- 
ments, In 1875 California and Nevada realized that control was 
necessary, and ordinances were enacted in San Francisco and Vir- 
ginia City. Congress increased the duty on opium to six dollars, 
then ten dollars, then twelve dollars a pound, but this only led to 
profitable smuggling, with wider and clandestine distribution of 
the drug. It was as easily introduced into states that had antinar- 
cotic laws as into any that had not. In 1909 Congress decided to 
prohibit importation of opium, except in such amounts as were re- 
quired for legitimate use— import, manufacture, and distribution 
of this supply to be controlled under regulations issued by the 
Treasury.®^ Penalties for violations of the act were specified, and 
illicit drugs were to he seized and forfeited “without the neces- 
sity of instituting forfeiture proceedings of any character.” What 
developed was that while importer, jobber, and manufacturer 
might observe the regulations applying to them, conservation of 
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the supply for legitimate use, and ultimate disposal for that pur- 
pose only, were not realized in practice. In 1914 an international 
convention was arranged and ratified by the Senate.®’’ Then the 
Harrison Act was passed, setting up an elaborate structure of con- 
trol under a series of internal-revenue items levied under the tax- 
ing power. 

When the act of 1909 was under review,®® Chief Justice White, 
for the Supreme Court, had no diflSculty in affirming that the 
power to legislate is absolute, that power extends to “the control 
of those things which are essential to make the power existing 
and operative,” thus disposing of the argument that had been 
advanced that “the police power, in respect to the public health, 
morals and social welfare of the citizens of each and every state 
is solely and exclusively for that particular state.” But when the 
Harrison Act was upheld®® the Chief Justice dissented. He was 
one of four who refused to admit that production of revenue was 
the real purpose of Congress under this act, or that attaching 
to the taxing power something not within the federal jurisdic- 
tion was sufficient to attach it there. 

In this coimection it should be stated that by the Firearms Act, 
approved June 26, 1934, the sub-machine gun and the sawed-off 
shotgun, implements that dominate the new era of crimes of vio- 
lence, are brought under control, from the time of their manu- 
facture to the latest phase of their distribution, by means of a sim- 
ilar series of internal-revenue items, again bringing in the taxing 
power as a source of criminal law.®° 

Fraud and the Mails 

To establish the fact that crime has been committed in viola- 
tion of the postal laws in connection with perpetration of fraud, 
proof must be made of the fraud itself,®* and that proof may be 
made even if the fraudulent enterprise be outside the jurisdiction 
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of Congress.®'* Proof of the fraud and proof of the postal violation 
being part of one proceeding, and fraud with attendant use of the 
mails, at times conducted over a wide area, having attained the 
status of a major industry, the practical result is that the federal 
courts have to deal with many such cases, some of which occupy 
the trial court for weeks on end. 

Restraints of Trade 

While the Sherman Act®^ and the Clayton Act®" relate in origin 
to the period of economic controversy that also gave us the legis- 
lation on interstate commerce, and while they contain penal pro- 
visions, they scarcely belong in the codification of crimes and are 
not so included. What brought the Sherman Act into existence 
was the fact that “combinations known as trusts were being mul- 
tiplied” (circa 1890), “and the widespread impression that their 
power had been and would be exerted to oppress individuals and 
injure the public generally.”®^ This, Congress undertook to cor- 
rect or avert for the future under its power to regulate commerce 
among the several states. While the main intention was to limit 
the power of great corporations, it is by no means against only 
these that the statutes apply. A combination of fish or poultry 
dealers could as well be brought to book, so long as their opera- 
tions were based on interstate commerce, and there have been 
convictions, for extortion practised in city food markets, in fed- 
eral courts under these enactments. 

Crime on a Nationwide Basis 

In the contemporary phase of criminal-law enactment, the 
dominating motive is the desire to meet the challenge of crimi- 
nals who have organized their operations on a large scale and 
with flight from state jurisdiction as a part of their strategy. The 
fast motorcar and the airplane, as well as the facilities of railroad 
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transportation, have been factors conducing to their success. Con- 
gress replied, when the need became manifest, by further applica- 
tion of the interstate-commerce power. 

Supplementary Legislation 

Crimes connected with robbery from cars and trucks engaged 
in interstate commerce, and which failed of punishment through 
the ease with which the participants fled the jurisdiction of the 
state in which the crime was committed, were logical subjects for 
federal enactments. But the reason was not so obvious when the 
interstate-commerce power was invoked by the Dyer Act,®'® in 
1919, for the recovery of stolen motorcars that had been driven 
across state boundaries. After fifteen years of that. Congress, 
while reluctant to add to the burden of the federal agencies by ex- 
erting the interstate-commerce power against receivers of prop- 
erty stolen while in interstate commerce, eventually added that 
offense also to the lengthening list.®' 

These are only beginnings. Other offenses are kidnapping,®* 
threatening to extort money for ransom,®® moving to another 
state to avoid prosecution or to avoid giving testimony"®— all 
under the interstate-commerce power. These enactments do not 
deprive the states of jurisdiction over such crimes, but do supple- 
ment the effectiveness of the states in dealing with them, and 
attentionhas been widely attracted to the activities of the federal 
investigating agencies in pursuit of those who come under the 
enactments. 

TAe Quality of Federal Crimincd Prosecutions 

With all this body of criminal law, enacted from time to time 
since tire first statute of 1790, it is perhaps instructive to observe, 
from the most recent report of the attorney general,”’ the kinds of 
crime that engage the attention of the investigating and prose- 
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cuting agencies of die government. In die fiscal year 1936 the 
list of cases bears some reflection of the enactments made in each 
of the periods that have been passed under review. Only 250 were 
reported guilty of ofienses on the high seas and on military and 
governmental reservations, the class of cases that made the con- 
troversy prior to 1825. There were 1,985 convictions for counter- 
feiting, the preponderance for passing counterfeit money, a crime 
which dates from the act of 1790 and beyond that to die consti- 
tutional direction. There were 2,285 convictions for postal of- 
fenses, including 10 that had to do with lotteries, 588 with frauds, 
and 79 with obscene literature. Embezzlement, also one of the 
old offenses, accounted, in its several classifications, for 458 con- 
victions. There were 215 convictions for smuggling. Among the 
interstate-commerce violations there were 296 for prostitution, 
37 for kidnapping, 1,559 for stolen vehicles, 505 for theft, 22 for 
extortion, and 2 for racketeering. Possession of narcotics ac- 
counted for 1,376, and other violations of that statute for 817. 
Violations of the immigration laws produced 3,309 convictions. 
But the largest item of all has to do with liquor-law violations, of 
which 17,824 were for evasion of tax and possession of illicit stills. 
Indeed, liquor-law violations charged, 28,863, were more than 
half of the total for the period, 53,401, and the 19,182 guilty were 
well over half of the total, 36,230, found guilty, as charged, of all 
federal offenses. 

The figures just given are for those found guilty as charged. 
The ratios, however, are not changed by adding those who were 
found guilty as to part. 

Interstate Com facts 

The inference from the attorney general’s figures is that the 
administration of federal criminal justice is devoted, in the main, 
to the punishment of violations of some laws with which the 
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several states are in no wise concerned, and with others regard- 
ing which, in the course of the past sixty years, Congress was 
moved, by concern for the general welfare, to take concurrent 
jurisdiction where the circumstances made state legislation in- 
effective. There remains a considerable body of prosecution, how- 
ever, that is proper to the states rather than to the general govern- 
ment, and might be left to the states if means can be found to 
enable them to overcome the present difficulties that stand in the 
way of apprehension and punishment by the states of criminals 
who too easily escape the jurisdiction in which their crimes are 
committed. 

The view that means could be found was expressed by the 
Judiciary Committees of both houses of Congress in 1934:““ 

“The rapidity with which persons may move from one State to an- 
other, those charged with crime and those who are necessary witnesses 
in criminal proceedings, and the fatt that there are no barriers between 
the states obstructing this movement, makes it necessary that one of 
two things shall be done, either that the criminal jurisdiction of the 
Federal government shall be greatly extended or that the States by 
mutual agreement shall aid each other in the detection and punish- 
ment of offenders against their respective criminal laws." 

Arguing that “clearly the Federal Government cannot assume 
this jurisdiction and take over this responsibility,” the Committee 
proposed, and Congress enacted, a measure granting “the consent 
of Congress to any two or more States to enter into agreements 
or compacts for cooperative effort and mutual assistance in the 
prevention of crime and in the enforcement of their respective 
criminal laws and policies, and to establish such agencies, joint 
or otherwise, as they may deem desirable for making effective 
such agreements and compacts.” 

Gne difficulty in the way of effective state prevention of crime 
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is that of procuring the presence of witnesses who have left the 
state’s jurisdiction. Under the federal act making this a penal of- 
fense such witnesses can be dealt with by the federal authorities, 
but compacts or uniform legislation are necessary if tire states are 
to compel such attendance. Mutual agreement to ensure the 
presence of out-of-state witnesses has been tried before, on a 
limited scale, and the validity of a New York enactment for the 
purpose has been upheld."®'' Since 1931 a Uniform Act to Secure 
the Attendance of Witnesses From Without the State in Crim- 
inal Cases has been adopted by New York and five other states. 

Compact Legislation in New Yor\ State 

As this article is written, legislation is under study in the New 
York Legislature-bills in furtherance of the suggestion made by 
Congress having been introduced on the initiative of Governor 
Lehman. 

One provides that “any peace officer of another state of the 
United States who enters this state in close pursuit and continues 
within this state in such close pursuit of a person in order to arrest 
him, shall have the same authority to arrest and hold in custody 
such person, as peace officers of this state have to arrest and hold 
in custody a person on the ground that he has committed a crime 
in this state.”"®^ Another provides for the subpoena and custody 
of a witness, “in any state which by its laws has made provision” 
to that effect, for a court proceeding in New York State, and, re- 
ciprocally, for subpoena and custody of a witness in New York 
whose testimony is required in another state. Such witness, when 
in or passing through the state, shall not, “be subject to arrest or 
the service of process, civil or criminal, in connection with mat- 
ters which arose before his entrance into this state under sub- 
poena,”"®® A third provides for out-of-state supervision, or for 
return, of persons on parole."®" (The “close pursuit” bill was not 
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enacted. That concerning witnesses is now Chapter 387 of the 
Laws of New York, 1936, and that on out-of-state parole, Chapter 
388.) 

FEDERAL CRIMINAL PROCEDURE 

It does not appear to be pertinent to a historical review to dis- 
cuss all the various enactments relating to grand juries, motions 
directed to indictments, habeas corpus, bail, sentences, appeals, 
allowance for good conduct, probation, parole, juvenile offenders, 
and other features of the federal criminal law which are common 
to every system of criminal-law administration. 

It is appropriate, however, to notice procedural matters that 
have an important place in the development of the federal crim- 
inal law, and this review, in so far as it refers to procedural 
changes, will deal only with those that are especially important. 
In this connection it is significant that many of such changes 
have been adopted within a comparatively recent period, and 
some of the most important as part of the present extension of 
federal criminal procedure. 

There are, as we have seen, procedural regulations in the Con- 
stitution, and Title 18 of the United States Code is described in 
the annotated collection as “Criminal Code and Criminal Pro- 
cedure,” Part 2 containing a compilation of procedural provi- 
sions. Under Section 34, the Conformity Section, of the Judi- 
ciary Act of 1789, “the laws of the several states, except where the 
constitution, treaties or statutes of the United States shall other- 
wise require or provide, shall be regarded as rules of decision in 
trials at common law in the courts of the United States in cases 
where they apply.” This applies to civil suits at law. Separate pro- 
vision was made for procedure in suits in equity and admiralty 
by the act of September 29, 1789.“® 

There is no act of Congress prescribing in express words the 
general procedure by which the courts of the United States are to 
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be governed in criminal cases except to the extent covered by 
Part 27, Title 18, U.S.C. Chief Justice Taney, in United States v. 
Reid et reasoned that the intention of Congress could be 
found, “by necessary implication, in the acts of 1789 and 1790/’ 
The terms in which he elucidated these implications justify ex- 
tended quotation: 

“The 34th section of the Judiciary Act of 1789 declares that the laws 
of the several states, except where the Constitution, treaties, or statutes 
of the United States shall otherwise require or provide, shall be re- 
garded as rules of decision, in trials at common law, in the courts of 
the United States, in cases where they apply. 

“The language of this section cannot, upon any fair construction, be 
extended beyond civil cases at common law, as contradistinguished 
from suits in equity. So far as concerns rights of property, it is the 
only rule that could be adopted by the courts of the United States, 
and the only one that Congress had the power to establish. And 
the section above quoted was merely intended to confer on the courts 
of the United States the jurisdiction necessary to enable them to ad- 
minister the laws of the states. But it could not be supposed, without 
very plain words to show it, that Congress intended to give to the 
states the power of prescribing the rules of evidence in trials for of- 
fences against the United States. For this construction would in effect 
place the criminal jurisprudence of one sovereignty under the control 
of another. It is evident that such could not be the design of this Act of 
Congress. ... 

“Neither could the court look altogether to the rules of the English 
common law, as it existed at the time of the settlement of this country, 
for reasons that will presently be stated. Nor is there any act of 
Congress prescribing in express words the rule by which the courts of 
the United States are to be governed, in the admission of testimony in 
criminal cases. But we think it may be found with sujSScient certainty, 
not indeed in direct terms, but by necessary implication, in the acts of 
1789 and 1790, establishing the courts of the United States, and pro- 
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viding for the punishment of certain offences. And the law by which, 
in the opinion of this court, the admissibility of testimony in criminal 
cases must be determined, is the law of the state, as it was when the 
courts of the United States were established by the Judiciary Act of 
1789”" 

'‘The Judiciary Act of 1789, sec, 20, provides for the manner of sum- 
moning jurors, and directs that in all cases (of course including 
criminal as well as civil cases) they shall be designated by lot or other- 
wise in each state, according to the mode of forming juries therein as 
then practised, so far as the law of the state shall render such designa- 
tion practicable by the courts or marshals of the United States; and that 
the jurors shall have the same qualifications as were requisite for 
jurors by the law of the state of which they are citizens, in the highest 
court of law in the state. Both of these provisions are confined by plain 
language to the state laws as they then were. 

“The Crimes Act, as it is usually called, of 1790, sec. 29, makes some 
further regulations, which it is not necessary here to specify, in relation 
to the proceedings and right of peremptory challenge in criminal 
cases before the jury are impanelled. 

“But neither of these acts make any express provision concerning the 
mode of conducting the trial after the jury are sworn. They do not 
prescribe any rule by which it is to be conducted, nor the testimony by 
which the guilt or innocence of the party is to be determined. Yet, as 
the courts of the United States were then organized, and clothed with 
jurisdiction in criminal cases, it is obvious that some certain and estab- 
lished rule upon this subject was necessary to enable the courts to ad- 
minister the criminal jurisprudence of the United States. And it is 
equally obvious that it must have been the intention of Congress to 
refer them to some known and established rule, which was supposed to 
be so familiar and well understood in the trial by jury that legislation 
upon the subject would be deemed superfluous. This is necessarily to be 
implied from what these acts of Congress omit, as well as from what 
they contain. 

“But this could not be the common law as it existed at the time of the 
emigration of the colonists, for the Constitution had carefully abro- 
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gated one of its most important provisions in relation to testimony 
which the accused might ojffer. It could not be the rule which at that 
time prevailed in England, for England was then a foreign country, 
and her laws foreign laws. And the only known rule upon the subject 
which can be supposed to have been in the minds of the men who 
framed these acts of Congress, was that which was then in force in the 
respective states, and which they were accustomed to see in daily and 
familiar practice in the state courts. And this view of the subject is 
confirmed by the provisions in the act of 1789, which refers its courts 
and officers to the laws of the respective states for the qualifications of 
jurors and the mode of selecting them. And as the courts of the United 
States were in these respects to be governed by the laws of the several 
states, it would seem necessarily to follow that the same principles were 
to prevail throughout the trial: and that they were to be governed in 
like manner, in the ulterior proceedings after the jury was sworn, 
where there was no law of Congress to the contrary. 

''The courts of the United States have uniformly acted upon this 
construction of these Acts of Congress, and it has thus been sanctioned 
by a practice of sixty years. They refer undoubtedly to English works 
and English decisions. For the law of evidence in this country, like our 
other laws, being founded upon the ancient common law of England, 
the decisions of its courts show what is our own law upon the subject 
where it has not been changed by statute or usage. But the rules of 
evidence in criminal cases, are the rules which were in force in the 
respective States when the Judiciary Act of 1789 was passed. Congress 
may certainly change it whenever they think proper, within the limits 
prescribed by the Constitution. But no law of a state, made since 1789, 
can affect the mode of proceeding or the rules of evidence in criminal 
cases: and the testimony of Clements was therefore properly rejected, 
and furnishes no ground for a new trial.””^ 

Congress, in the Espionage Act of 1917/"'' essayed to unify the 
procedure in respect to search and seizure. The expression, ''un- 
reasonable searches and seizures/' in the Fourth Amendment, 
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had been a fruitful source of litigation. Title XI of the Act of 1917 
at least specifies what must be done and what not done about ob- 
taining and serving a search warrant. It must not be served at 
night unless the officer is so audiorized by its terms. The officer 
must leave a receipt and must file a return showing what was 
taken. Interested parties may controvert before a magistrate alle- 
gations upon which the warrant was issued. “Probable cause” 
must be shown, but “probable” is as much debatable as “un- 
reasonable” and specification did not close the door to litigation. 

Prohibition, which came later, added to the uncertainties. It 
has been said of the period from 1920 to 1933 that 


“There were in that brief period an enormously larger number of 
cases on the subject than there were in the entire previous history of 
the United States. The result of the Prohibition cases has been to make 
the law governing the guaranty about as muddled as could be, which 
was probably inevitable.”^'® 

The emphasis in present legislation is, of course, on the appre- 
hension and punishment of the criminal, and while that attitude 
dominates it is vain to expect that any attempt will be made to 
obtain from Congress the needed legislation to regulate the is- 
suance of warrants. Until the legislation is enacted, invocation 
of the constitutional guaranty must find support in the reported 
decisions of the courts, an unsatisfactory situation in view of the 
state of the law. 

Alternate Jurors 

While, as will appear, it has been held permissible, with the 
assent of the accused, to proceed with a trial with less than twelve 
jurors, the present practice, where there is prospect of a pro- 
tracted trial, is to swear in two additional jurors. In a letter to the 
chairman of the House Judiciary Committee, on March 16, 1932, 
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Attorney General Mitchell wrote in explanation of the bill then 
under consideration 

“The purpose of this measure is to prevent a mistrial of cases wherein 
a juror dies or becomes so ill as to be unable to continue the per- 
formance of his duties. The expense of a protracted trial, when it is 
interrupted in this way, is very great. The adjournments require 
a large amount of extra witness fees and extra mileage, and often result 
in a complete failure of the case. Many of the states now have such a 
law, and I know of no good reason why there should not be Federal 
legislation on the subject.” 

Under the enactment, in cases that are certain to take weeks to 
try, many of them involving intricate research and elaborate ac- 
counting, the court will, at its discretion, direct that one or two 
alternate jurors be selected and sworn, to hear the testimony and 
at need replace a regular juror who has become ill or disabled 
during the trial. 

Procedure After Verdict 

An act giving the Supreme Court authority to prescribe rules 
of practice and procedure with respect to criminal cases after 
verdict was approved June 24, 1933.'” By May 1934, Chief Justice 
Hughes was able to inform the American Law Institute that the 
work had been done,"* and that “the spectacle of persons con- 
victed of crime at large on bail pending unnecessary delays in 
appeal” no longer need bring “the process of the court into public 
contempt,” since useless forms had been abolished, delays had 
been shortened, and the parties were being given their hearing 
almost immediately after the appeal was taken. 

Witnesses in Foreign Countries 

Provisions for requiring the attendance, at a criminal trial, of a 
witness, being a citizen of the United States or domiciled therein. 
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who is beyond the jurisdiction of the United States, were enacted 
in 1926/'^ It was made the duty of any consul to serve subpoena 
or other orders or decrees personally upon the witness, to proffer 
the necessary expense money and fees, and to make the return re- 
quired in the process. Seizure of property of a recusing witness, 
and further penalty for contempt, are also specified. This legisla- 
tion was held valid in the Blac\mer case,”® which had to do 
with prosecution over national oil-reserve leases. 

Writings and Records Made in Regular Course 
of Business 

By a statute which became effective June 20, 1936 (Tit. 28 
U.S.C.A., § 695; Act of June 20, 1936, c. 640, § i; 49 Stat., 1562), 
books and records are admissible upon proof that the same were 
kept in the regular course of business. The purpose of tire statute 
is to harmonize the rules for the admission of documentary evi- 
dence in the several circuits and to avoid the cumbersome and 
circuitous procedure necessary in some circuits to permit the ad- 
missibility of corporate records, the nature of which precludes 
any positive identification by persons making the entries therein. 

Foreign Documents 

By the same statute (Tit. 28 U.S.C,A., §§ 695a, 695c, 695d, 

and 695e,' Act of June 20, 1936, c. 640, §§ 2, 3, 4, 5, and 6; 49 Stat., 
1562, 1563) provision is made for the taking of testimony in 
criminal cases with respect to foreign documents in a foreign 
country, upon oral or written interrogatories pursuant to a com- 
mission issued to a consular officer of the United States upon 
application of either the United States or the accused and with- 
out the presence of the accused, and which testimony is to be 
used in the trial. 

It is still to be determined whether or not the use of documents 
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obtained in this fashion offends against the purposes of the con- 
frontation rule prescribed by the Constitution, Amendment VI. 
A similar question is probably implicit in the use of writings and 
records made in the regular course of business (see last preced- 
ing topic). 

The Defendant as a Witness 

One of the purposes of the Fifth Amendment was to ensure to 
an accused that he shall not “be compelled in any criminal case to 
be a witness against himself.” This was a rule of the common law, 
but its corollary, in practice, was that he was incompetent to 
testify in his own behalf. A witness was supposed to be disinter- 
ested, and one accused had a very definite interest. When it was 
seen that the testimony of the accused might be essential to a 
right view of the facts, and should therefore be available to the 
jury, difficulties were encountered. Their nature was admirably 
presented in the famous case of Rulo'ff y.The People 

“By statute (ch. 678 of the Laws of 1869) persons upon trial for crime 
may, at their own request, but not otherwise, be deemed competent 
witnesses. The act may be regarded as of doubtful propriety, and many 
regard it as unwise, and as subjecting a person on trial to a severe if not 
cruel test. If sworn, his testimony will be treated as of but little value, 
will be subjected to those tests which detract from the weight of evi- 
dence given under peculiar inducements to pervert the truth when the 
truth would be unfavorable. . . . The legislature foresaw some of the 
evils and dangers that might result from the passage of this act, and did 
what could be done to prevent them by enacting that the neglect or 
refusal of the accused to testify should not create a presumption against 
him.” 

Nevertheless, it was so often obvious that the testimony of the 
accused should be admitted in the interest of learning the truth 
that gradually, after 1864, when the competency of the accused 
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as a witness was declared in Maine, the ancient objection on the 
ground of interest was broken down. The law of March i6, 
1878,“° made definite the competency of the accused in United 
States courts. 

The language of the statute, conserved in the Judicial Code of 
191I3 is: 

“That in the trial of all indictments, informations, complaints, and 
other proceedings against persons charged with the commission of 
crimes, offences, and misdemeanors, in the United States courts, 
Territorial courts, and courts-martial, and courts of inquiry, in any 
state or territory, including the District of Columbia, the person so 
charged shall, at his own request but not otherwise, be a competent 
witness. And his failure to make such request shall not create any 
presumption against him.” 

Direct Appeal by Government to the Supreme Court 

Provision was made in the Criminal Appeals Act of 
that, if a demurrer or a motion to quash an indictment is sus- 
tained, when a federal statute is construed or its validity is denied, 
the government may bring the matter of its construction and 
validity directly to the Supreme Court. 

The nature of the review permissible on such an appeal has 
recently been examined by the Supreme Camt in United States 
V. Curtiss Wright Export Corporation [57 Sup. Ct. 216, 
225-227 (1936)]. 

The Grand Jury and the Statute of Limitations 

By an act of May 10, 1934,”^ if an indictment is found defective, 
or insufficient for any cause, before the period fixed by the statute 
of limitations has expired, and such period will expire before the 
end of the next regular term of the court to which such indict- 
ment was returned, a new indictment may be returned not later 
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than the end of the next succeeding term, regular or special, of 
such court during which a grand jury shall be in session. The plea 
of the statute of limitations shall not prevail against the new 
indictment. 

By another act, passed in 1934,“'* it is made the duty of the fore- 
man of each grand jury to keep a record of the number of grand 
jurors concurring in the finding of an indictment, and to file 
such record with the clerk of the court at the time the indictment 
is returned. Such record is not to be made public except on order 
of the court. 

E'ffect of Repeal of Statutes on Existing Liability 

Section 25 of the Crimes Act of 1825 provided that “all acts and 
parts of acts inconsistent with the provisions of this act, shall be, 
and the same are hereby, repealed: Provided, nevertheless, That 
all such acts, and parts of acts, shall be, and remain in full force 
for the punishment of all offences committed before the passing 
of this act.” There was no corresponding provision for repeal in 
the first Crimes Act, that of 1790. Neither was there such pro- 
vision in numerous other statutes, either at the time of enact- 
ment or at the time of repeal. One such act, prohibiting inter- 
course with certain ports on the island of Santo Domingo, was 
passed in x8o6. It expired at a time when an appeal had been 
taken by one Yeaton, and the Supreme Court held that “a sen- 
tence of condemnation caimot be pronounced on account of a 
forfeiture which accrued under a law not in force at the time of 
pronouncing such sentence, unless by some statutory provision 
the right to enforce such forfeiture be preserved.’”®® Again, in 
1871, Congress having passed a statute repugnant to an earlier 
one, it was held in United States v.lynen that an indictment 
under an earlier law must be dismissed. ^ ^ ^ ^ ^ ^ ^ 

Only one week after die Tynen case had been submitted, and 
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six weeks before the decision was given, Congress enacted that 
“the repeal of any statute shall not have the effect to release or ex- 
tinguish any penalty, forfeiture or liability incurred under such 
statute, unless the repealing act shall so expressly provide, and 
such statute shall be treated as stilh remaining in force for the 
purpose of sustaining any proper action or prosecution for the 
enforcement of such penalty, forfeiture or liability.””' This 
language was retained in the Revisions of 1873, 1878, and 1909, 
and now constitutes Title i. Section 29, of the United States Code. 

Similarly, when the provisions of Section 3 of the Act of 1825 
(adopting the state laws for offenses committed in places ceded 
by the states to the federal government) were renewed in 1866, it 
was provided tliat “no subsequent repeal of any such State law 
shall affect any prosecution for such offence in any of the courts 
of the United States.””® 

In regard to such crimes themselves, since it would be an un- 
warranted delegation of the power of Congress to adopt state 
laws of future enactment, the desired result is accomplished 
through the Federal Criminal Conformity Act, brought down to 
date from time to time to conform to changes in the state laws 
since the last previous enactment.”® 

LEGISLATION BY JUDICIAL DECISION 

There are instances in which the Supreme Court may be said 
to have legislated by decision. 

Waiver of Trial by Jury 

In 1903, in Schic\ v. United State it was held that a defend- 
ant charged with a petty offense might submit the issues to a 
court without a jury. The case arose over an infraction of the 
oleomargarine law, for which the fine was fifty dollars. The 
Court held that in such cases jury trial might be waived by the 
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defendant, and that “the mandate that ‘trial of all crimes, except 
in cases of impeachment, shall he by jury’ does not include such 
petty offenses (as the one here involved) and there is no Congres- 
sional legislation or rule of public policy requiring a jury in such 
cases.” 

The emphasis placed by the Court, in Schic\ v. United States j 
upon the view that jury trial is to be regarded primarily for the 
protection of the accused left room for the inference that, on 
parity of reasoning, waiver of jury trial might be permitted in 
other cases besides those for a petty offense. In Patton v. United 
States'^'' that is what developed. The defendants were indicted 
for conspiring to bribe a government agent, a crime punishable by 
imprisonment for a term of years. A juror became ill, and, with 
the consent of the defendants, the trial proceeded with eleven in 
the jury box. A verdict of guilty was rendered, and the case went 
up, on certificate by the circuit court of appeals, for the opinion 
of the Supreme Court on the question whether or not the con- 
stitutional right to a jury of twelve persons might be waived by 
one on trial for a crime. The question was answered in the affirm- 
ative. The constitutional provision was held not jurisdictional but 
as conferring a right upon die accused which he might forego at 
his option. 

Husband and Wife as Witnesses 

In 1932 a bill was presented, but not enacted, to make com- 
petent, but not compellable, the testimony of a husband or wife 
in a trial in which the other is defendant. But a decision, mak- 
ing legislation unnecessary, was rendered in 1933 in Pun\ v. 
United Statesl^ltwz&^txchddthzt 

“the Federal courts may, in the absence of Congressional legislation 
on the subject, decline to enforce an ancient rule of the common law 
where conditions have fundamentally altered, and may declare and 
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effectuate a rule in the light o£ such altered conditions without regard 
to what has previously been decided and practised.” 

In the actual case the decision was that a wife might give testi- 
mony favorable to her husband. The argument turned upon the 
tna-yim that no rule could survive the reason upon which it was 
founded, and that since the husband, by the Act of 1878, is a com- 
petent witness, the ancient principle of unity in the relation of 
husband and wife is not invaded when the wife’s testimony is 
also taken. 

As has been observed, the holding in the Fun\ case was that 
the wife is a competent witness for her husband. Is she a com- 
petent witness against him .? In the annual report of the attorney 
general for the fiscal year 1936, addressed to Congress, under 
date of January 6, 1937, the attorney general lists a number of 
bills “sponsored hy the Department to eliminate archaic tech- 
nicalities and to make possible greater expedition in the disposi- 
tion of criminal cases, without depriving the defendants of any 
rights to which they should be entitled,” etc. Among these bills, 
which were passed by the Senate in the Seventy-Fourth Con- 
gress but not acted on by the House of Representatives, is the 
following: 

“To provide that one spouse may be a competent witness against the 
other in criminal cases.” 

In Yoder v. United States [80 F. (2d) 665], the Circuit Court 
of Appeals, Tenth Circuit, without awaiting the authority of the 
requested legislation, held that a wife is competent as a witness 
when called by the prosecution. A discussion of the decision will 
be found in 35 Michigan Law 'Review, page 329. 

While the changes in procedure that we have reviewed seem 
to lack coherency of plan, scrutiny of them reveals an attempt 
to conform federal criminal practice to the present demand that 


FEDERAL CRIMINAL LAW 


341 

the criminal suspect be deprived, to the fullest possible extent 
permissible under constitutional guarantees, of every objection 
that he has heretofore been allowed to interpose between the 
charge of crime and conviction for its commission. 

The list of the bills recommended to the last Congress by the 
attorney general and passed by the Senate furnishes proof of this 
purpose. The proposed bills are as follows: 

To permit the defendant to waive indictment by grand jury 
and to consent to prosecution by information 
To require a defendant who proposes to rely on the defense of 
alibi to give to the prosecution notice of such defense before 
the trial 

To permit comment on a defendant’s failure to testify 
To abolish appeals in habeas corpus proceedings instituted to 
test the right of the government to remove a defendant to the 
district in which he has been indicted from the district in which 
he was arrested 

To permit the taking of depositions in criminal cases, subject 
to safeguarding the defendant’s rights to be confronted with 
the witnesses against him 

To provide that one spouse may be a competent witness against 
the other spouse in criminal cases 

There has been a change in recent years m the attitude of the 
law toward the criminal suspect, and rules which were adopted 
to protect the innocent from punishment for crimes they had 
not committed are now being drastically abolished because they 
are regarded as obstacles to the successful punishment of crime. 

In attempting to accomplish this result in the field of federal 
crime, the government has certainly maniEested great ingenuity 
in marking out for extinction the principal procedural diffi- 
culties. 
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CONCLUSION 

Congress, the States, and the General Welf are 

From the review of the circumstances in which the federal 
criminal law has been formulated, added to, and conformed to 
judicial decision, it would appear that there are three main 
categories into which the punitive application of federal powers 
can be divided. First are the provisions integral to the enforce- 
ment of laws definitely and unmistakably contingent, for strictly 
federal purposes, upon the federal enumerated powers. Second 
are the specifications of offenses, involving interference with or 
misuse of agencies subject to federal control, supplementing state 
authority and in part conducing to an overflow upon state juris- 
diction. Third is the adaptation of federal powers, singly or in 
combination, to the solution of some problem affecting the 
general welfare. 

Given a protracted continuance of conditions inimical to the 
general welfare, and which the states are either unable to control 
or unconcerned about controlling, there is certainty of pressure 
being exerted upon Congress to deal with the situation by resort 
to powers at its disposal. The commerce power, the treaty power, 
the power available imder postal regulations, and the taxing 
power can be invoked. 

Especially has it been made clear that Congress considers itself 
free to utilize the taxing power for purposes other than revenue, 
and to apply it as a mere tour de force, as when by taxation of 
oleomargarine it complied with the wishes of those who made 
butter, or when, by adding to previous enactments for the control 
of narcotics some provisions for collection of internal-revenue 
license fees in the Harrison Act, it took the narcotic situation into 
federal administrative supervision and control. On present in- 
dications, there is a disposition to project the taxing power into 
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other fields. Every such application of the power will produce 
new classifications of acts that are “unlawful” and add to the list 
of offenses under federal criminal law. 

As to many crimes presently listed, what is to be perceived is 
that at the time they were specified by enactment the choice was 
between federal control and no control, since state jurisdiction 
stopped, as criminals did not, at state boundaries. What we are 
to expect is that, unless the “no-control” feature is eliminated by 
the states in some way, making control by themselves possible, 
the experience of the past half century will merge into the ex- 
perience of the next half century. Past emphasis on the availabil- 
ity of the commerce power may, for example, have for its suc- 
cessor future emphasis on the availability of the taxing power. 

The choice open to the states is between being reconciled to the 
change, which will be progressive, and exerting themselves to 
hold what attributes of government they have and to regain what 
they have parted with. Nothing is more clearly evident than that, 
if the people living in the states are indisposed to, or iucapable 
of, that exertion, the people of the United States will urge Con- 
gress to demonstrate still further the elastic quality inherent in its 
powers. Protest against encroachment will not preserve intact the 
defenses of the “indestructible states.” It remains to be seen 
whether cooperation among themselves can or will be developed 
to the extent of being productive of better results. 
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JURY-TRIAL RULES OF EVIDENCE IN 
THE NEXT CENTURY 







JOHN H. WIGMORE 
I 

D uring the century since the founding of New York 
University, what has happened to the jury-trial rules of 
evidence ? Have they progressed or have they degenerated ? 
Both. 

They have progressed, in that they have become rationalized — 
in theory, at least. Justice Holmes has defined rationalization: 
“A body of law is more rational and more civilized when every 
rule it contains is referred articulately and definitely to an end 
which it subserves and the grounds for desiring that end are 
stated or are ready to be stated in words.’”^ 

The law of evidence, when New York University came into 
existence, was a body of traditional rules, originally developed 
from practical reasons, but later handed along as mere rules of 
thumb. Beginning with the theorizations of Evans and Bentham, 
a century ago, and progressing through the practical treatises of 
Best and Stephen, the rationalization (in Justice Holmes’s sense) 
has progressed notably. 

On the other hand, the practice of the rules has steadily de- 
generated — at least in the United States. The employment of the 
rules no longer is marked by referring “articulately and defi- 
nitely to the end” which they subserve, viz., the ascertainment of 
the truth. They have swelled into a mass of details that have no 
relation to that end. They are used as tactical weapons for uiure- 
lated ends. They are incidentally fought over with irrelevant 
snarling and yappiog — ^as if two packs of eager hounds on their 
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way to a hunt were allowed by their masters to spend the morn- 
ing in a public dogfight, and thus to spoil the purposes of the 
hunt. Their mass has become so voluminous and unmanageable 
that only a few judges and practitioners are able to master them 
and to use tliem correctly. 

Thus their story of practice, during this past century, has been 
one of degeneration. Professor Sunderland, commenting recently 
on the proposal to formulate the rules of evidence in the federal 
courts, has thus pronounced sentence: “The subject of evi- 
dence . . . probably contributes more than any other part of pro- 
cedure to the delay and expense of litigation. ... It gives the 
public an uneasy feeling of mystery and unreality in the adminis- 
tration of justice. . . . There seems to be no indication that it 
[simplification] will be brought about by judicial decisions.’” 

In short, the degeneration is now continuous, with worse in 
sight. 

II 

What can be done about it? Can the causes of it be stopped.? 
They cannot be cured by any direct measures, for the causes are 
external to the law of evidence. They are due to other and larger 
conditions — the misguided constitutional notion that a jury’s 
verdict is sacrosanct; the separation of the appellate tribunal on 
high, controlling the trial bench only on rules of law and not on 
facts; the partisan political selection of judges, and their brief 
terms of office, resulting in lack of respect by the bar for the rul- 
ings of the trial bench; the “hoypolloyization” of the bar, result- 
ing in misuse of evidence rules by crude or by unscrupulous up- 
starts and (last but not least) in bad manners, worthy only of a 
cockpit or a monkey house and not of the courtrooms of a 
Mansfield and a Marshall. 

. While these conditions prevail uncured, the jury-trial rules of 
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evidence cannot be radically reformed. One might as well expect 
a modern hospital or a chemical laboratory to be properly used 
when donated to a tribe of African bushmen. 

III 

What, then, is the solution? Some persons have proposed that 
all the trial-rules of evidence be abolished. In this paper no argu- 
ments against that solution need be olfered. Enough to say that 
the ascertainment of truth in litigation cannot be efficiently con- 
ducted on a large scale without some rules based on experience of 
human nature in litigation. 

To be sure, the administrative tribunals — and there are scores 
of them — do endeavor to get along without the jury-trial rules. 
Let them continue to do so. After a period of observation, we shall 
be able to build up some conclusions out of their experience. 

But in the judicial tribunals, can no renovation be done? 

IV 

My proposal is this: Jury trial, when properly reformed, is a- 
sound and indispensable institution for the decision of con- 
troversies. But it is not invariably necessary or desirable for all 
kinds of litigation. Trial by a jtiryless judge is just as efficient, and' 
sometimes more desirable, than jury trial — depending on the 
kind of issue and upon the persoimel of bench and bar at a 
particular time and place. Trial by a juryless judge is, indeed, in- 
creasingly used in some quarters today. 

Man y of the reasons on which evidence rules depend cease to 
apply where the lay jury does not have to be considered. What, 
does still have to be considered is the human nature of judges, 
witnesses, parties, and counsel. So let us compose a code of 
fundamental principles of evidence, based on experience of 
human nature already embodied in the present jury-trial rules. 
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Let us extract these fundamentals from the present mass of de- 
tails, reducing that mass to its minimum of fundamentals. Let 
us adopt this code of principles and offer it to the juryless judge 
for his guidance. And then, after a period of experience, let us see 
whether or not it answers the purpose. 

If it does answer the purpose measurably, then perhaps bar and 
bench would find themselves willing to use it in jury trials — al- 
ways assuming that by that time the degenerative conditions 
(above mentioned) have been removed or improved. 

Below follows a summary of principles of evidence-admissi- 
bility for judges trying without a jury. Let this summary be de- 
bated. Let others try their hands at some rival formulations. Out 
of all the discussion, let some model summary emerge. And then 
let the trial judges adopt and use it. 

Only one word of warning. Old Solon, when he drew a code 
for the Athenians at their request (and then prudently left 
Athens for parts unknown), was asked by a critical friend, “Was 
this the best coAt that you could devise “Yes,” he replied, “that 
is, the best that they could endure.” 

In our existing conditions, it would be impracticable to pass 
directly from the present bulky mass and mess of details to the 
ideal, simple body of abstractions. The transition requires a com- 
promise. The summary offered below is intended as such.® 

V 

SUMMARY OF EVIDENCE PRINCIPLES 
FOR A NONJURY TRIBUNAL 

[N.B. This summary is not meant for use in simple controversies, 
where the taking of evidence consists mainly in disentangling and 
recording the undisputed facts. It is meant for use in complex and 
controverted cases. 

This compendium is composed in the style of directions addressed 
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to the investigator, for guidance in his mental processes about the evi- 
dence, and not in the style of a code, of propositions of law. 

No reasons for the principles are here given. For these, refer to the 
regular textbooks of evidence. 

This formulation is a first attempt, and can doubdess be improved 
upon.] 

SECTION 1 

PRINCIPLES OF PROCEDURE 

A. Fundamentals. The fundamentals for a fair and thorough 
trial of controverted facts are these: 

1. Every party is entitled to be notified, in ample season before 
the tribunal sits, of the issues to be tried, so that he may have 
adequate opportunity to seek and adduce his evidence. 

2. Every party is entitled to legal process, or other suitable 
measures, for obtaining the witnesses, documents, and chat- 
tels he needs. 

3. Every party is entided to hear the evidence produced against 
him, so that he may be able to refute it 

4. Therefore, the tribunal must hold its hearings in the pres- 
ence of both parties and their assistants and witnesses. 

B. Burden of proof. The party who is asking the tribunal for 
action has two burdens of proof. This means, first, that if, after 
all evidence is in, there is doubt in the tribunal’s mind on any 
fact in issue necessary to that party’s case, the decision must be 
against him; and secondly, that that party must be the first to 
adduce some evidence. 

However, at any time the tribunal may be satisfied regarding 
the second burden, and may then direct the opposite party to 
adduce his contrary evidence, if any, or lose the decision. 

In cases where an act or a duty is excused or discharged under 
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the law by some specific fact, the tribunal may declare that the 
burdens of that fact are on the opposing party. 

Examples: Action for the price of goods delivered; pleas, goods not 
up to sample, and part payment. The plaintiff has the burden of per- 
suading the tribunal that the contract was made and duly performed; 
the defendant has the burden regarding payment. On the first issue, 
after the plaintiff has offered evidence on the sample and the delivery, 
the tribunal may direct the defendant to produce evidence of noncon- 
formity to sample or the decision will be against him on that issue. 
After the defendant has testified to handing a check to the plaintiff in 
payment, the tribunal may require the plaintiff to produce evidence of 
its dishonor or the decision will be against him on that issue. 

I. In disposing of the second burden, the tribunal may assist 
itself by resorting to presumptions; Le., rules based on expe- 
rience of the usual course of behavior or events. 

There are scores of these, too many to enumerate in this 
summary. Some of the most common are as follows : 

Of sanity, in testamentary and in criminal cases 
Of undue influence and fraud, in grants to a 
confidential adviser and in conveyances to 
family members 

Of consent and of capacity, in marriage 
Of negligence, in various aspects — ^personal in- 
jury, loss by a bailee, death by violence, damage 
by machinery, damage by an automobile, etc. 

Of payment, from lapse of time, etc. 

Of execution of documents, from delivery, etc. 

Of legitimacy, from birth during marriage 
Of similarity of another state’s law 
And, in criminal cases, numerous other pre- 
sumptions. 
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2. Regarding the measure of persuasion that the tribunal 
should have before reaching a decision on the first burden, 
the following principles, though vague, are all that have yet 
been devised: 

0. In a criminal charge, the facts in issue must be 
believed beyond a reasonable doubt. 
b. In a civil case, a lesser degree of belief suffices— 
a “preponderance of evidence” is the usual 
phrase. This means such belief as would justi- 
fy our action in serious matters affiecting our 
own interests. 

C. Order of evidence. The order of producing evidence is as 
follows: 

1. The party having the burden of proof offers all his evidence 
in support of his facts in issue, without interruption. 

2. The opposing party offers all his evidence to the contrary. 

3. The first party then offers any new evidence made necessary 
in order to rebut the opposing party’s evidence, but nothing 
else. 

The tribunal may at discretion vary this order of evidence. 

D. Order of testimony. As to the testimony of each witness: 

1. The party offering him interrogates on all or any facts in 
support of his case. 

2. The opposing party then interrogates him on any relevant 
matter, either discrediting his testimony or supporting the 
opponent’s case. 

3. The first party then interrogates him on any new matter 
made necessary by the opposing party’s examination, but on 
nothing else. 

The tribunal may in discretion vary this order of examination. 
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SECTION 2 

DEFINITIONS AND CLASSIFICATIONS OF 
PRINCIPLES OF EVIDENCE 

There are two kinds o£ evidence: testimonial and circumstantial. 
Testimonial evidence is any assertion of a person, offered to 
evidence the fact asserted. Circumstantial evidence is all other 
evidential facts; there are thousands of varieties. 

A circumstantial fact is itself usually evidenced in the first 
instance by a testimonial assertion; e.g., when a witness testifies 
to a street light seen by him. But sometimes the tribunal can per- 
ceive the circumstance by its own senses; e.g., when a broken 
knife is shown in court. 

A fact in issue is an alleged and disputed fact forming part of 
the claim or defense of a party; the law of the case determines 
what are the facts in issue. 

The mental process of reasoning from one fact to another by 
evidence is “inference”; the final mental result of persuasion, as 
the result of one or more proposed inferences, is “proof” or 
“nonproof.” 

Examples: Two or more inferences may intervene in order to reach 
a fact in issue; as: When, on a charge of assault, the accused is arrested 
near-by in a hatless and panting condition, we infer first from the 
testimony that he was actually in that condition, and then that he had 
been running, and then that he had been running away from the scene 
of the assault, and then that he had been conscious of participation in 
the assault. Thus each circumstance in this chain of inference in turn 
becomes a fact to be proved, and thus any fact in issue may have 
several chains of inference leading up to it, some of them testimonial, 
some of them circumstantial; e.g., on a charge of driving knowingly 
past a red trafiSc-light, the fact of the light being at red may rest on 
several inferences, testimonial and circumstantial; then the fact of its 
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being visible in the conditions of weather, etc., may involve other in- 
ferences; and the final fact in issue of the defendant’s actually seeing 
but defying it may involve still additional inferences. 

What general principles are there that should control the ad- 
mission of the various kinds of evidence in controverted cases ? 

First come principles of relevancy (circumstantial and testi- 
monial). Then come some additional principles, based on experi- 
ence in trials: 

Preferential principles 
Analytic principles 
Corroborative principles 
Principle of verbal completeness 
Principle of authentication 
Principles of privilege 
Principles exempting from evidence 

SECTIONS 

PRINCIPLES OF RELEVANCY 

A. Circumstantial evidence. Admit no piece of evidence that 
is irrelevant; conversely, admit every piece of evidence that is 
relevant, except as directed in paragraphs one to four, below. 

“Relevant” signifies “having appreciable probative value,” i.e., 
rationally tending to persuade us of the probability or possibility 
of some other fact in issue or relevant fact. 

Examples: On a claim for shoes sold and delivered — ^plea, goods not 
up to sample — the fact that plaintiff had delivered to other customers 
shoes not up to sample might be relevant; but the fact that he paid his 
workmen less than union wages would be irrelevant. 

In a suit for personal injury disabling the plaintiff, the fact that the 
hospital surgeon had wrongly treated the plaintiff’s limb might be 
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relevant; but the fact that his wife had deserted him since the injury 
would be irrelevant. 


Therefore, at the outset, separate and set down the two or more 
ultimate facts in issue; i.e., alleged facts on which the merits of 
the case depend, under the law. Then admit any evidence that is 
relevant, through one or more inferences, to any fact in issue; but 
always require the offering party, if the relevancy is not obvious, 
to point out the exact inference, or chain of inferences, by which 
the evidence would become relevant. 

li On grounds of practical policy, some kinds of evidence, hav- 
ing only slight relevancy, ordinarily should be excluded. 
These grounds are three : 

a. Confusion of issues; Le., if the evidence would 
merely divert the attention of the tribunal 
from the main issues without adding much 
probative value 

b. Undue prejudice; Le., if the evidence would 
tend unduly to arouse the tribunal’s emotions 
for or against one of the parties, displacing 
logic and calm reasoning, without adding 
much probative value 

c. Unfair surprise; Le., if the evidence, when of- 
fered without notice beforehand, would find 
the opponent unprepared to refute it if false. 

The following kinds of evidence should be excluded, unless 
exceptionally in discretion, on one or another of the foregoing 
grounds. 

2. In criminal cases, the accused’s bad moral character (disposi- 
tion) should not be admitted to evidence that he did the act 
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charged, unless to rebut what he alleges ishis good character. 
In civil cases, the moral character of either party should not 
be admitted evidentially unless the fact in issue involves the 
party’s doing of an act that has a moral quality. 

This principle does not exclude a party’s careful or negli- 
gent disposition or habit. 

Examples: Action by a schoolteacher against a school board for 
wrongful dismissal. Here the teacher’s general moral character might 
be relevant. But in an action by the father of a pupil for beating his 
son, the teacher’s general moral character would be irrelevant, yet the 
teacher’s habit or his disposition of violence to the pupils would be 
relevant. 

3. In criminal cases, even where the accused offers his good 
character in evidence and the prosecution is entitled to rebut 
this, the accused’s specific bad acts are not to be admitted, 
though exceptionally his prior conviction for offenses like 
the one charged could well be admitted. 

This principle, however, does not exclude his prior bad 
acts when they are relevant to evidence an intention (plan, 
design) or motive to do the act charged, or to disprove his 
alleged mistake or good faith or ignorance in doing the act. 

Examples: Prosecution for murder during a robbery— waylaying 
with a motorcar a bank messenger.The accused’s former conviction 
for a murder or a robbery would not be admitted but his theft of the 
motorcar in preparation for this robbery would be admitted. 

4. In civil cases, if the party’s character or skill is a part of the 
issue, specific instances of conduct are admissible to evidence 
the trait in issue. 

So far as a party’s physical capacity, or mental capacity, or 
knowledge is material or relevant, conduct or circumstances 
tending to evidence it is admissible. 
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B. Testimonial evidence. Admit as witness any person, regardless 
of race, age, sex, mental condition, moral character, or partisan 
relation to the cause — ^provided only that the person professes to 
be able to testify to some relevant fact that he has seen or heard; 
with his own senses. 

But, exceptionally, a person may be admitted to testify to 
matters, not personally seen or heard, on which, in everyday 
experience, we are satisfied to act without personal observation. 

Examples: An action for negligent collision at a crossing. A by- 
stander, coming up after the collision, may testify only to tvhat he 
saw and heard at the time. But a trafSc ofiRcer may testify to the hour 
at which traffic lights are turned on all over the city, though he has 
never seen all the lights; and an automobile dealer may testify to the 
market price of the make of the plaintiff’s car, though he has not 
personally observed more than a few sales. 

1. When the witness has thus seen or heard any relevant fact, 
he may further state his inferences from it; there is no pro- 
hibition against an “opinion” or “conclusion” in such cases. 

Examples: An action for personal injury caused by a motorcar. A 
bystander who saw the affair may testify that he heard the screeching 
of the plaintiffs car brake and that “it sounded as if it was out of order” ; 
that he saw the defendant’s car approaching and that the defendant 
was “driving recklessly”; that “at the speed he was going, he could not 
have stopped before reaching the crossing.” 

2. However, where the subject of testimony is one on which no 
person is qualified to speak reliably, whether of fact or 
opinion, without having special experience in that subject, 
only a person having such experience may testify. 

Examples: Prosecution of a druggist for selling cyanide of potas- 
sium without a license. The precise nature of the bottle impounded 
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should be testified to by a chemist or a physician, but any observer 
may testify to the label and other appearances. 

3. In giving testimony, the witness may use, or describe the 
results of his using, any apparatus, scientific or technical, 
that reveals details not observable by the unaided senses, or 
which makes the subject of the testimony more clear or 
more complete to the tribunal; provided the apparatus is 
one accepted as reliable in the occupation using it and the 
witness is qualified to use it. 

Examples: Telephones; magnified photographs of writing; micro- 
photographs of substances analyzed; charts of localities; photographs 
of bullets and fingerprints; surveying instruments; radio telephones, 
etc. 

4. The witness may refer to any memorandum or other paper 
to revive his recollection. If he made such a memorandum 
at the time of the event, he may testify from that. Any part 
of a regular record kept in any occupation, whether by one 
or more persons, may be used on being identified by a 
qualified witness. 

5. In testifying, the witness will ordinarily be allowed to 
narrate straightforwardly what he has seen or heard, unin- 
terrupted by questions from either party. 

From time to time, however, he may be stimulated by 
questions to speak of omitted matters. But, when the party 
calling him is the questioner, such questions must not be in 
a form calculated to suggest his precise answer; and an op- 
posing party must not put his questions in a bullying or 
other manner calculated to confuse or to insult the witness. 

The judge may ask any questions that he may deem 
useful. 
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6 . To enable the witness’s credit to be estimated by the tribunal 
a party opponent may at the proper stage (above. Section 
one, C; by cross-examination or by other witnesses) intro- 
duce any evidence relevant to the witness’s credit 

7. The following circumstances are relevant toward estimat- 
ing a witness’s credit: his moral disposition, his emotio n al 
bias (due to relationship or interest in the case) ; his general 
mental capacity; his mental condition when testifying; his 
recollection; the conditions of his observation of the event. 

8. For evidencing these testimonial traits, any other circum- 
stance relevant to evidence one or more of them may be 
admitted. This includes his behavior in giving his testimony. 

An expert psychologist may testify to a witness’s mental 
condition and testimonial trustworthiness. 

9. For reasons of practical policy (above. Section three. A, para- 
graph one), the following ordinarily should be excluded: 

a. The accused’s conviction of crime, when he is 
a witness 

b. A contradiction by another witness, or a self- 
contradictory statement by the witness him- 
self, when either is offered by the testimony of 
another witness and when the matter is not 
material in the case 

Examples: An action for personal injury received in alighting from 
a streetcar. The motorman testifies (i) that he left his home at 6 a.m., 
(2) that he had been on the car from 7 a.m. to 3 p.m.; (3) that five per- 
sons got off the car when the plaintiff did; and (4) that he was looking 
at the plaintiff when the latter alighted. A contradiction by other wit- 
nesses, or a self-contradictory statement, on (i) would not be ad- 
mitted; on (2) probably admitted; on (3) and (4) certainly admitted. 
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But no time should be spent on petty discriminations in 
applying this principle. 

10. To corroborate a witness’s credit, any relevant circumstance 
may be admitted, at the proper stage (above. Section one, 
C) . This includes his good moral character for veracity, and, 
particularly, a former statement made out of court, telling 
the same story. 

11. To discredit the present claims of any party, his admissions 
made at any time, i.e., statements or conduct inconsistent 
with his present assertions or those of the witnesses, may be 
admitted whether or not he himself has testified. This in- 
cludes the admissions of any other person who is or was at 
some former time affected by the same interest in the issue; 
e.g., an agent acting for a principal, a co-conspirator, a 
prior holder of tlie same property, etc. 

The conduct evidencing an implied admission may in- 
clude falsehood and fraud in dealing with witnesses or docu- 
ments ; and a failure to produce witnesses or documents may 
be an admission of what the testimony or document would 
have been if produced. 

SECTION 4 

PREFERENTIAL PRINCIPLES 

Certain kinds of witnesses are “preferred” to be called; Le., 
should be called before any other witnesses to the particular mat- 
ter are heard: m., 

1. An eyewitness to a crime 

2. An attesting witness to the execution of a will or other docu- 
ment 
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SECTION 5 

DOCUMENTARY PRINCIPLES 

When the terms of a document are in issue, the document itself 
(original) should first be produced. However, the witness may 
refer to the contents without producing it, if it is later produced. 

This principle applies only to documents that are important 
in the case, and only when the terms of the document are mate- 
rial. 

Examples: Action for eviction from an apartment. If there is no dis- 
pute on the amount of rent payable, the written lease need not be pro- 
duced to evidence that amount; but if the time of giving notice to leave 
is disputed, the written notice itself should be produced. 

If the original document cannot be produced for some reason 
that is satisfactory to the tribunal, a copy may be used, provided 
the witness can speak regarding the copy’s accuracy; if the docu- 
ment is lost or destroyed, then he may testify from recollection. 

A copy not so verified should be a certified copy (below, Sec- 
tion six. A, paragraph ten, if the original is an official record. 

SECTION 6 

ANALYTIC PRINCIPLES (HEARSAY RULE) 

All testimony must be subject to cross-examination by the tri- 
bunal or the opponent in order to test its trustworthiness. Hence 
a statement reported to have been made out of court, and offered 
as evidence, whether written or oral, is not to be admitted. 

A. This principle ceases to apply when the statement out of court 
was made under circumstances that indicate some degree of 
trustworthiness. In the followmg situations, therefore, a hearsay 
statement is to be admitted : 
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1. A dying statement 

2. A statement mentioning some fact that is against the interest 
of the party making it 

3. A statement about events of family history 

4. A statement about old boundaries or titles 

5. A written entry in any book regularly recording the doings 
in an occupation 

6. A statement made by an injured or ill person about his con- 
dition, past or present, and the cause of it 

7. A statement made by any person involved in, or by a by- 
stander of, an affray or personal injury, and relating to that 
occurrence 

8. A statement made by a testator of any fact relevant to an 
issue of undue influence or sanity or the execution or con- 
tents or revocation of his will 

9. A statement made by a person regarding his intent or mo- 
tive, past or present, in doing an act 

10. Any official record or certificate or copy purporting to be 
made by any authorized official, on a matter falling within 
his duty 

1 1. A statement made by any person, now deceased or otherwise 
unavailable as a witness, about any relevant matter on which 
he apparently had some personal observation 

12. A treatise on matters of science or art when testified to be 
reliable by an expert in that branch 

If the person who made one of the foregoing statements is alive 
and producible as a witness, he should be produced for cross- 
examination (except when a public official, under paragraph 
ten) on demand of the opponent. 
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B. This principle also ceases to apply where the statement offered 
was a deposition duly taken under process of law or a testimony 
given in a former trial or preliminary examination, provided that 
the person making it is no longer available as a witness and that 
he was at the time of making it subject to cross-examination. 

C. This principle also does not apply to exclude statements made 
incidentally in the course of an affray or a business transaction 
or a conversation or any other event, where the complete story of 
what occurred calls for the recital of all that was said and done. 
The tribunal has discretion to admit any hearsay statement of 
this sort, and to avoid any theoretical quibbling on its being 
hearsay. 

D. This principle also does not apply to exclude affidavits of the 
doing of procedural matters; e.g., service of a summons, publica- 
tion of a notice, etc. 

SECTION 7 

CORROBORATIVE PRINCIPLES 

Some kinds of witnesses’ statements, though admissible, should 
be admitted only if they can be accompanied by corroborative 
evidence. This iucludes: 

A. Testimony of an accomplice in a criminal case 

B. Testimony of a woman or a child accusing a man of a sex 
offense 

C. Testimony of a party to a divorce suit, alleging or admitting 
a ground for divorce 

D. Testimony of a plaintiff suing on a money or property claim 
based on a transaction with a person now deceased or incompe- 
tent, or with a corporation agent now deceased or incompetent 
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E. Gonfession by an accused of the crime now charged 

However, the principle of evidence is to be liberally applied, 
for some witnesses of the above sorts may be credible without 
other evidence. 

SECTIONS 

PRINCIPLE OF VERBAL COMPLETENESS 

When a document or oral statement is to be evidenced, the whole 
of the document or the oral statement should be evidenced 
in the first instance, if feasible, unless the tribunal rules that this 
is a needless precaution. 

If the whole is not thus put in, the opposing party may put in 
the remainder, so far as it helps to complete or clear up the mean- 
ing of the part first put in. 

SECTION 9 

PRINCIPLE OF AUTHENTICATION 

Every written document offered in evidence must first be authen- 
ticated; i.e., evidenced to have been made by the person purport- 
ing to make it. 

A. The foregoing principle is satisfied, without further evidence, 
in the following classes of cases: 

1. A document whose contents evidence circumstantially the 
probable author 

2. A document that has existed thirty years or more in the 
natural place of custody 

3. A document now found in public office or in a business 
house, and appearing to be a part of the regular records in 
that place 
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4. A document bearing what purports to be the oflEcial seal of 
the state custodian of records of a foreign State; or of the 
state custodian of records or the clerk of any superior court 
of any state of the United States or other United States juris- 
diction; or of the custodian of records of any state or county 
oflSce of the forum state, or of the custodian of records of 
any oflSce of the forum city. 

B. The foregoing principle applies equally to chattels; i.e., when 
any chattel is offered as purporting to have come from any place 
or person, it must be explicitly evidenced to be that identical 
chattel. 

Examples: A charge of homicide, an issue being whether the bullet 
came from the gun of A or the gun of B. A bullet purporting to be the 
one found in the deceased’s body being produced in court, it must be 
authenticated by the testimony of every person who has had custody of 
it in the interval — ^surgeon, nurse, police ofBcers, etc. 

SECTION 10 

PRINCIPLES OF PRIVILEGE 

A. Exemption from attendance. Reasons of extrinsic policy must 
sometimes ‘limit the quest for evidence, creating exemptions for 
certain classes of persons or facts. 

1. A witness need not attend to testify unless he is first given 
adequate notice, by subpoena or otherwise 

2. He need not attend if travel beyond a certain distance would 
be required 

3. Personal inconvenience to his business or family affairs does 
not exempt him from attendance 

In the cases of paragraphs one and two he must, nevertheless, 
testify at his domicile. 
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B. Privileged facts. A witness need not 

1. Disclose any criminal conduct of his own 

2. Testify to any criminal conduct of wife or husband 

3. Disclose a secret of his business 

4. Disclose a matter of private personal or family condition or 
history 

The tribunal, however, may in discretion exceptionally re- 
quire a disclosure of any such matter, except under paragraph 
one. 

C. Privileged communications. A witness need not disclose 

1. A confidential communication made or received by wife or 
husband 

2. Information confidentially and voluntarily given to a prose- 
cuting officer 

3. Information confidentially given under compulsion of law 
to an administrative officer 

4. A communication confidentially made or received by a mili- 
tary or naval officer 

5. A communication confidentially made in consultation be- 
tween attorney and client 

SECTION 11 

PRINCIPLES EXEMPTING FROM EVIDENCE 

A. Formal admissions. A fact formally admitted by the opposing 
party to be a fact need not be evidenced. Such a formal admission 
may be made 

1. By the parties’ mutual stipulation before trial, or 

2. By the opponent’s formal statement during trial, if made 
either in writing or in the judge’s presence orally. 
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The judge may call upon opposing coimsel to state whether 
his party in good faith disputes a fact, in issue or relevant; if the 
party does not, the fact need not be evidenced. 

B. Notorious facts. Where a fact is in the tribunal’s opinion so 
notorious that no dispute of it could be made in good faith, or is 
easily ascertainable by reference to some undisputed source of 
information, the tribunal may dispense with any evidence of it. 

This principle applies ordinarily to include matters of 

1. state political organization 

2. commerce 

3. general science 

4. local government 

but may be applied to any matter whatever. 

However, this principle does not forbid the opposing party 
from adducing evidence to the contrary, when in good faith he 
disputes the alleged fact. 

SECTION 12 

TRIAL JUDGE’S RULINGS 

A. The trial judge’s ruling is not final, in so far as his statement 
of the tenor of any of the f oregoing rules of law is objected to as 
erroneous. 

B. The trial judge’s ruling is final 

1. In the application oi znY XVi\& of evidence to a particular 
offer 

2. In the finding of any facts preliminary to the application of 
arule 
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C. Hence, no appeal will lie from a ruling on a point of evidence 
unless the party dissatisfied with the ruling has first requested 
the judge to state the terms of the rule of law as applied by him, 
so that the appeal can be limited to the gromd of paragraph A 
above. 


NOTES 

^ Address at BostoB, 1897- 

^ Address at the Fifth Conference of the Fourth Judicial Circuit, June 6, 1935 (1935) 
21 A. B. A. J. 404, 407. 

3 The substance of this Summary, originally intended for prior publication in the 
present volume, has recently appeared in Wigmore, Student’s Textbook of the Law of 
Evidence (1935). As revised, it is here offered from a different point of view and to 
a different body of readers. 



THE IMPLEMENTING OF ARBITRATION 
STATUTES 


NATHAN ISAACS 

THE PRESENT TASK IN ARBITRATION RAW 

I F we could look at the history of commercial arbitration in the 
United States from the vantage point of the future, I am in- 
clined to think we might characterize the present stage as the 
period of the implementing of the modern statutes. Behind us, 
and running back for a century, future historians will see a long, 
uneventful period of quiescence or even decadence, a period in 
which the law discouraged arbitration. In this earlier period they 
will find a series of doctrines strangely at variance with the spirit 
of laissez faire and of freedom of contract prevailing at the time 
in other divisions of business law. Whole classes of agreements to 
arbitrate are held against public policy and void as “ousting the 
court of its jurisdiction.” Submissions are held revocable to the 
last minute of rendering an award, and a hostile court is ready 
to review the award of arbitrators on the slightest pretext. It is 
typically a period of that irony of fate which forces the man who 
takes pains to avoid litigation on the substance of his claim to 
fight in court over the merest shadow: the question whether or 
not the procedure under which he has won can stand. This un- 
promising period ends in the legislation still in process of devel- 
opment, of which the New York Act of 1921 may be taken as the 
model. The new legislation has many features, but essentially 
only three of them are suflEciently prominent to stand out in the 
kind of distant survey that will interest our future historian: the 
making of written agreements to arbitrate valid, enforceable. 


Nathan Isaacs is Professor of Business Law at Harvard University. 
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and irrevocable; the extending of their application to matters not 
yet in dispute; and the rendering of court aid possible in various 
details of procedure and enforcement. 

Wbatever the advocates of such legislation may have hoped 
for, the historian, it seems, will not be able to record any im- 
mediate response in the number of cases arbitrated, any sudden 
relief of crowded court calendars, any new meaning of arbitra- 
tion in business life. No difl&culty will be experienced by him in 
explaining this reluctance to change habits on the part of lawyers 
and litigants. He may single out the vested interests or the con- 
servatism of the legal profession, the ignorance or canniness of 
the business man, the reasonableness of experimenting with 
small things first, and perhaps, when viewed from an unemo- 
tional distance, the general fitness of the courts for their every- 
day tasks in spite of occasional shortcomings. He may also find 
that the very nature of the subject has prevented available statis- 
tics from showing the real progress that was being made. But, it 
is submitted, the principal explanation will remain that the 
statutes were devoid of the necessary implements for making 
them immediately useful. 

THE NATURE OF IMPLEMENTING 

Implementing may be illustrated more easily than it can be 
defined. 

1. A simple order of procedure may serve as a first illustration. 
Persons who have agreed to arbitrate may be at a loss to know 
what to do next, or even “whose move” it is, at any stage from the 
first suggestion of a breach of contract until the final adjustment 
of a dispute. 

2. Even when the next step is indicated in the original con- 
tract or article of submission, it may leave the layman quite 
awed. Suppose, for example, he is expected to give “notice” of a 
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claim or make a “demand” for arbitration. The doubts raised in 
his mind are often suflSciently formidable to drive him to his 
la^vyer or to procrastinate until it is too late to take advantage of 
the arbitration plan. The importance of simple, understandable, 
available, and safe forms thus constitutes a second phase of the 
tvork of implementing. 

3. A third phase is reached in the all-important task of choos- 
ing arbitrators. The ordinary procedure, of course, is to have each 
side select a representative and the two thus selected choose a 
third. There are obvious difficulties and defects in such a system. 
In the first place, it tends to make two of the arbitrators partisans 
rather than judges. Again, it may cause a struggle to center upon 
the choice of an arbitrator in a contest in which assumptions of 
probable sympathies of the candidates are freely indulged in. Im- 
plementing by means of creating panels or furnishing the aid of 
impartial boards, committees, or consultants may go far to over- 
come these difficulties. 

4. Implementing may include the furnishing of many other 
desiderata: for example, a fitting place, trained clerks, impartial 
keepers of records, stakeholders of things in controversy, and 
much else that our courts furnish at no little cost. 

5. Finally, implementing includes the establishment of stand- 
ards of conduct. It may be quite immaterial whether attorneys 
are admitted to the hearing or excluded, whether witnesses are 
separated or not, whether hearings are formal or informal, 
whether the traditional rules of evidence are applied or not, 
whether continuations are allowed on request or not, whether 
arbitrators may conduct their own investigations outside of the 
hearings or not; but it is quite material that some rules of the 
game be available, in order to avoid eternal bickerings about the 
rules themselves. In a word, something akin to parliamentary 
law and for much the same purpose is required. 
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Of course the importance of what is here called implementing 
is not limited to statutory arbitration, nor indeed to arbitration in 
general. Any permissive law is likely to be a dead letter for lack 
of it. Permission is not synonymous with opportunity. If under 
common-law arbitration there had existed die equivalent of a 
Cushing’s Manual of Parliamentary Practice or a Robert’s Rules 
of Order specifically for arbitration proceedings, the history or 
at least the statistics of commercial arbitration might have been 
more impressive. In any event, we may look critically at the 
statutes to see what they have done toward supplying their own 
apparatus and what they have left to be worked out by the courts 
or by private initiative. 

METHODS OF IMPLEMENTING: POSSIBLE AND ACTUAL 

The theoretical possibilities for supplying an arbitration stat- 
ute with working apparatus are numerous and, as all of them 
appear in one combination or another, a listing for analysis may 
behelpful. 

1. In the first place, a statute may itself describe and create the 
implements for its execution. Some of the older statutes were in 
fact limited to just such points. 

2. Theoretically a statute might provide for an administrative 
body to draw up rules and supply apparatus. This scheme is com- 
mon in industrial arbitration, where an old or a new administra- 
tive board has been called on to facilitate or supervise the hear- 
ings. Some of the statutes on commercial arbitration reach out 
toward the idea by giving courts functions of the kind, but there 
are obvious limits beyond which the intercession of the courts is 
inconsistent with the main advantage of arbitration. 

3. Again, implementing may be left to private initiative. By 
and large, this is the method of the modern arbitration statutes. 
It presupposes either a definite contract between the parties. 
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covering all doubtful points of procedure, or a tacit assumption 
of a regular way of proceeding, which might be called the custom 
or common law of arbitration, applicable in so far as not incon- 
sistent with the terms of the statute or of the contract. 

The silence of the statutes on tbese matters has not had the 
effect of completely destroying their usefulness. They have been 
saved, in the first place, by the implementing tacitly and even 
thoughtlessly carried over from the traditions of litigation. In 
ordinary situations, both the parties and the arbitrators assume 
the attitudes and expect the treatment that they would receive in 
court. They try to frame an issue and to stick to it. It is taken for 
granted that irrelevancies will be avoided. There is, however, a 
limit to the effectiveness of such assumptions which is soon 
reached. The difficulties are entirely parallel to those that have 
developed in another modern attempt to simpliEy the procedure 
of litigation; namely, notice pleading. In simple cases of well- 
known types it has been found entirely satisfactory to substitute a 
mere notice for the formal and formidable traditional docu- 
ments in which claims and defenses are brought before courts. 
An explanation of the success of this substitution is that in a 
simple case, such as a streetcar or automobile accident, the al- 
legations have become standardized so that any one familiar 
with the practice of that branch of the law can easily formulate 
all the regular allegations of negligence and the counter-allega- 
tions in the nature of denial or contributory negligence, and pro- 
ceed to prepare for trial. Where, however, the extraordinary type 
of case comes up, or a novel situation is encountered, this kind of 
pleading — or absence of pleading— completely fails. In arbitra- 
tion, too, there is a vast difference between the simple assump- 
tions that may safely be indulged in where the purchaser of 
coffee or silk or leather alleges that the shipment is not up to 
standard and the more complicated type of case in which an 
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exceedingly careful statement by both sides is necessary to con- 
fine the issue to manageable proportions. A single illustration 
taken from life may illustrate the matter. The members of one 
family, consisting of a father and four sons, have been engaged 
for many years in the real-estate and construction business. They 
have entered into many ventures, sometimes individually but 
more often in groups of two or three. Their capital and credit 
they have very freely made available to each other, sometimes on 
a profit-sharing basis, at other times on an interest basis, and most 
often on a simple basis of charges and countercharges, cleared 
up or pardy cleared up in occasional setdements. At length one 
of their ventures turns out to be exceedingly profitable. Now the 
question arises: Was it an individual venture of one of the mem- 
bers of the family or a partnership undertaking If a partnership 
undertaking, who were the lucky partners.? And what other 
ventures must it be linked up with .? In the actual hearing of such 
a case, in the absence of clear issues, the arbitrator adopted the 
plan of permitting each member of the family to tell his own 
story in his own way. This Ring and the Boo\ method no doubt 
had its advantages. Perhaps the chief need of the occasion was 
just such a safety valve for the blowing off of steam. But it also 
had its disadvantages. The discursiveness of some of the witnesses 
knew no limits, and the arbitrator could hardly suggest that any 
part of the story was not potentially relevant. Furthermore, new 
issues were injected as the stories were unfolded, and it became 
clear that it would be exceedingly difficult to criticize as not 
responsive to the issues almost any awards that might eventually 
be made. From a practical point of view, the loss of time, the 
danger of obscurity, the tendency to stir up animosities, and, in 
general, the uncertainties of such a procedure cast a serious doubt 
on the usefulness of arbitration. 

In such complicated cases, private initiative has found escape 
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from chaos in carefully drawn submissions. These frequently 
State not only the issues but also the practical rules of evidence 
and sometimes concessions or admissions by the parties. It is dif- 
ficult to draw such submissions in a manner that will please both 
sides, even where both sides are represented by able counsel. It is 
exceedingly dangerous to copy them from case to case or from a 
form book, precisely because they go into those peculiar phases of 
cases that most distinguish one from another. In any event, it is 
impossible to draw a sufSciendy comprehensive submission to 
implement adequately by providing for every possible con- 
tingency that may arise in the course of a hearing. If it were pos- 
sible, it would be at least a great waste of time to do this for every 
case, and the process of negotiation leading up to it would, from a 
psychological point of view, be destructive of the opportunity to 
arbitrate — whence the emergence and the importance of organ- 
ized efforts to supply the necessary implementing through out- 
side organized agencies. 

A CHALLENGE OF SELF-GOVERNMENT 

This silence of the statutes, in a word, has served as a challenge 
to business organizations: chambers of commerce, stock and 
produce exchanges, trade associations including so-called guilds 
and institutes, and, finally, arbitration associations. Of course, the 
arbitration activities of such associations and also of religious, 
fraternal, and civic bodies were in progress long before the 
statutory changes that we are considering. What is new is the ex- 
tent and significance of their aids, and their adjustment to take 
advantage of the statutes, rather than any radical invention. The 
largest single contribution is that of the American Arbitration 
Association, which has just issued its report of ten years of activ- 
ity. A great part of this activity, to be siure, has been of a prelimi- 
nary nature: propaganda, education, research and experimenta- 
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don, the drafting and advocating of statutory changes. But its 
most notev^orthy work at the end of the period and in all proba- 
bility for the period immediately ahead of us is precisely the im- 
plementing with which we are here concerned. The Association 
has promulgated rules calculated to serve as neutral rules of the 
road and as guideposts for ordinary commercial disputes. While 
it may generally be assumed that any rule is better than no rule 
and that, in general, simplicity is to be preferred to finesse and 
clarity to technical accuracy, there are as many problems involved 
in the preparation of a code as six hundred years of case law, 
court rules, and statutes have worked out for Anglo-American 
court procedure. In the main they are related to the very ques- 
tion, How far should arbitration be allowed to neglect or avoid 
the formalities that have grown up for litigation? The illustra- 
tion of the family partnership already described is relevant here. 

The American Arbitration Association has utilized an abun- 
dance of day-by-day experience as a basis for codification. Depart- 
ing from the practice of most trade associations and chambers of 
commerce, it has put into its rules and into the rest of its ap- 
paratus enough of the flavor of the courtroom to encourage the 
participation of lawyers and to tend to bring about, so far as pos- 
sible, the actual result that procedure at law would produce 
eventually. In most closed organizations whose tribunals are 
open to members only, there is a strong tendency to compromise 
rather than to decide disputes. 

ARBITRATION AND SUBSTANTIVE RULES 

Of course, where compromise is indulged in frankly it would 
be highly improper to use any decision as a precedent. In fact, 
something is gamed by secrecy. Even where compromises are 
avoided it is dangerous to use the decisions of arbitrators as prece- 
dents in similar cases involving different litigants. Yet they are 
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so used. In connection with the Actors’ Equity Contract, for ex- 
ample, in which disputes over the same matters are constandy 
recurring, such a question as what constitutes ordinary clothiag 
to be furnished by the actor and what constitutes a special cos- 
tume tends in course of time to be answered in the acting frater- 
nity on the basis of decisions that are rapidly whispered back and 
forth, and answered quite as efiectively as on the basis of court 
decisions in more ponderous matters. It is not merely that an old 
award is cited in a new arbitration by way of argument; knowl- 
edge of a series of awards might well prevent the raising of a 
question again in a new dispute. Some trade associations are just 
as much interested in formulating their developing customs as 
they are in settling past disputes; these groups have with a mod- 
erate degree of success proposed methods for the study of de- 
cisions, with a view to stamping some with approval as correct 
statements of business custom. Other associations, without tak- 
ing any action so formal, run arbitration columns in their trade 
papers or otherwise publish the awards of arbitrators, and there- 
by tend to produce a somewhat similar practice of stare decisis. 

The supplying of standards in this way may indeed go far be- 
yond the mere implementing of arbitration plans. Theoretically, 
at least, such business customs can just as well be brought into 
court through competent witnesses. There is, however, an advan- 
tage in the directness and specific detail involved in their appli- 
cation by the arbitrators of a trade association that is entirely 
lacking when the custom must pass through the considerations 
of a judge and a jury, neither cognizant of nor necessarily sym- 
pathetic with the custom in question. It is, moreover, exceed- 
ingly helpful to have either a body of precedents or an oflBcer or 
committee in authority to answer questions not merely of pro- 
cedure but of substance. Of course, the distinction here, as in 
the law courts, between adjective and substantive law is more 
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theoretical than real. Either type of question may develop into 
an impasse in an ordinary arbitration procedure. 

TASKS AHEAD 

The foundation of the arbitration of the future will have to be 
its satisfactory working. Propaganda or education may interest 
people in it. Compulsory clauses in the constitutions of trade as- 
sociations may compel experimentation with it. Legislation may 
shape it. But in the end it will be established only for those cases 
or situations in which it works smoothly. Whether these situa- 
tions are few or numerous depends, in the current stage of the 
history of arbitration in this country, on the way the laws are im- 
plemented. Progress has been made, but a great deal of experi- 
ment lies ahead of us. We cannot safely rely on the experience of 
any individual or group or even of any foreign country. The very 
condition that has made any arbitration possible here— the readi- 
ness with which we take the main principles of the common-law 
procedure for granted — ^militates against foreign borrowings or 
original schemes that work here or there. The ideal condition 
for a really useful arbitration plan in the world of business is thus 
still far off. But it can be envisioned. It will involve the possibility 
of selecting by simple reference some well understood and ac- 
ceptable implementation in every contract or submission and 
proceeding under it so surely and expeditiously that substance 
can be handled with a minimum of concern about form. 
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